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GREETINGS TO THE MOST REVEREND 
CHANCELLOR 


HE JuRIsT is honored by the opportunity to offer its 
T greetings to Most Rev. Patrick A. O’Boyle, D.D., 
Archbishop of Washington and Chancellor of The 
Catholic University of America. It looks forward confidently 
to his inspiration and leadership in the prosecution of its aim 
to promote the advancement of the science of Canon Law. 
It pledges in return its obedient cooperation in every effort 
his wisdom may suggest for its own improvement, for the 
promotion of the interests of the University, and for the 
extension of the Kingdom of God in the Archdiocese. 

It is mindful that the science of law belongs within the 
social fold, since the public welfare is the eventual aim of 
every legal device. It is aware, then, that thus its horizon 
is not beyond the easy vision of one who is expert in the field 
of social work. It knows, therefore, that it needs no other 
credentials than its objectives to recommend it to the Most 
Reverend Chancellor’s enriching interest and _ solicitude. 
Stimulated by the heartening effect of this knowledge, it sets 
itself to the task of proving worthy of this bountiful and en- 


nobling patronage. 
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THE GOD OF OLD * 


“Tam the Lord thy God who brought thee out of the land of Egypt, out of 
the house of bondage: Thou shalt not have strange gods in My sight 
(Deuteronomy, V, 67). 


UST two months ago the Bishops of the United States 
had their annual meeting on the campus of this Uni- 
versity. As a result of their prayerful deliberations 

there came forth a statement that in the judgment of the 
Bishops was the most opportune to offer to our people at 
this particular time. The theme of this statement was the 
error of secularism. 

When one encounters an extraordinary or unusual word he 
goes at once to the impartial source of the dictionary. And 
there we find that secularism is “ any view of life, education, 
etc., or any policy or program referring to such, based on the 
premise that religion and religious considerations, as of God 
and a future life, should be ignored or excluded.”” The athe- 
ist and the materialist is of course a secularist; he excludes 
all consideration of God and the hereafter, for in his creed 
there is neither. And this we readily understand. But 
there are some who profess a belief in God, and who some- 
times solemnly invoke His name, and who on formal occasions 
wish to be clearly understood as believers in the Deity, and 
yet are infected with a secularist viewpoint. ‘They fail,” 
the Bishops’ statement says, “to bring an awareness of their 
responsibility to God into their thought and action as individ- 
uals and members of society.” They have a view of life 
“that limits itself not to the material in exclusion of the 
spiritual, but to the human here and now in exclusion of 
man’s relation to God here and hereafter.” Secularism is the 
practical exclusion of God from human thinking and living. 


*Text of the sermon delivered by the Most Rev. Ray x 
nmr ? ymond A. Kearney, 
8.T.D., J.C.D., Auxiliary Bishop of Brooklyn, at the Red Mass in the National 


Shrine of the Immaculate Conception, The Catholic Universi ; 
, rersit ro 
Sunday, January 25th, 1948, y of America, 
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We have in mind here the multitudes who give God lip- 
service, who proclaim their belief in Him, and who would be 
shocked if one were to suggest that in fact they really were 
not believers. We have in mind those to whom God and 
religion is sort of a luxury, an ornament, a thing apart; com- 
fortable, seemly, decorous, on the Sabbath day; not missed at 
all throughout the rest of the week. God and religion, are 
to them, something quite appropriate to the church, the 
sacristy and the cloister; but should have no influence in the 
affairs of the community of nations, nor in the political or 
economic world, nor in domestic life, and far less in the in- 
dividual and personal life that each one of us must lead. 

The statement of the hierarchy points out the effects of 
this secularist attitude on the individual, the family, the 
nation and international society. We may note that secular- 
ism means the concentration of man on the temporal affairs 
of this life to the denial or disregard of the hereafter. Its 
fundamental principle is that all human conduct is to be 
guided by earthly considerations. As a result the individ- 
ual is blinded to his responsibility to God. His thoughts, 
aspirations and deeds, are his own, without reference to 
God. The statement goes on to say, “The greatest moral 
catastrophe of our age is the growing number of Christians 
who lack a sense of sin, because personal responsibility to God 
is not a moving force in their lives. They live in God’s world 
quite unmindful of Him as their Creator and Redeemer. The 
vague consciousness of God which they may retain is im- 
potent as a motive in daily conduct. The moral regeneration 
which is recognized as absolutely necessary for the building 
of a better world must begin by bringing the individual back 
to God and to an awareness of his responsibility to God. ‘This 
seculariasm, of its very nature, cannot do.” 

Tf the individual has lost a sense of responsibility to God, 
then the family, the nation and ultimately the community of 
nations has necessarily followed in the same path, for ulti- 
mately it is the individual who makes up these segments, and 
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the whole, of human society. The family has come into 
decadence with “a 60 fold increase in the divorce rate during 
the past century.” In the field of education secularism has 
taken a toll as no where else. The philosophy of naturalism, 
which excludes God, has been accepted, and has been taught, 
and is being taught, on the very highest planes and in the 
highest places, of our entire educational system, so that as 
a result a totally secularist viewpoint is being brought 
through our teacher-training institutions to every school- 
house in the country. In fact, we are reliably informed 
that the concepts of the natural law, and all that fol- 
lows therefrom, are becoming less and less important in the 
matter of training our youth in the profession of the law. 
In the field of economics the disregard of God and God’s laws 
has led to a grave disorder and we live ever fearful that a 
national catastrophe might be the result of friction and mis- 
understanding between capital and labor. In the interna- 
tional community disregard of God has in fact led to this 
unparalleled crisis in civilization, wherein in the councils of 
states His name may not be so much as mentioned. This 
is the secularism that Pope Pius XI called the “ plague of 
our age”. 

We have said that we quite understand this attitude on the 
part of atheists. All who adhere to a philosophy of Natural- 
ism, Positivism, Materialism, have the same note in com- 
mon; they do not believe in a personal, intelligent God, and 
they are, logically, secularists. But it is difficult to under- 
stand those who do profess a belief in God, who do invoke 
His name, and yet would exclude Him, or ignore Him in their 
daily affairs. Some perhaps are insincere in their expressions 
of belief, conforming externally to tradition, convention, de- 
corum, or some such thing. But nevertheless there are some 
who are sincere and who nevertheless see things only from 
the worldly viewpoint, to the exclusion of God in human 
affairs. They are “Sunday Christians”. They pray, sin- 
cerely enough. They go to church, if not always, at least 
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always sincerely. They do believe in God, or at least they 
sincerely believe they do. Still, they regard their God as no 
reality in their daily affairs, private, domestic, political, or 
anything else. 

For the out-and-out atheists we can do nothing but pray. 
We can pray that divine light might eventually enter their 
souls and that seeing they may yet believe. But for the 
others there is a greater hope. They have not yet outlawed 
God. I believe their trouble is that they have done only shal- 
low thinking about God, or perhaps they have done too little 
thinking, or even no thinking about God. I believe that if 
they would think a great deal about God, and ask Who is 
God, and what is God, they would turn to God with delight- 
ful amazement and exclaim from the depths of their souls: 
“Too late have I known Thee.” 

Therefore today I should like to talk to you about God— 
just plain God. The God that Socrates and Plato and Aris- 
totle learned to know without the kindly light of revelation by 
the sheer, fine penetration of human reason. The God that 
great thinkers over ages and ages recognized as the one Su- 
preme Being. The God that philosophers and theologians, 
no less than peasants and artisans and workers of every sort 
from the beginning of time have come to know, to love and to 
serve. The God who has never seriously been denied, until 
this fateful modern age. The God of old! The one, true 
God before whom every other god is a false god and a demi- 
god. 

I have in mind the God whom the founders of our Republic 
knew when with a spirit of deep religion they gave to posterity 
our sacred Declaration of Independence. ‘‘ We hold these 
truths to be self-evident, that all men are created equal, that 
they are endowed by their Creator with certain unalienable 
Rights; that among these are Life, Liberty and the Pursuit 
of Happiness.” Endowed by their Creator! That is the 
God I know—the Creator. The Creator of the universe—the 
land, the sky, the sea and everything contained within it. 
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The Creator who produced everything that is out of abysmal 
nothingness. Who is therefore greater than the whole of 
creation, and distinct from it. The first and final Cause of 
everything that is. 

The Creator is Eternal. A billion years is to Him as a 
fleeting instant. He always was, and always must be. If 
there is such a thing as creation, there never could have been 
a time when there was absolutely nothing, for out of abso- 
lutely nothing, nothing positive could have followed. So 
_ there must have been some Being who never had a beginning, 
who always was, and who brought into existence whatever 
has been, or is, or will be, in the universe. So, the Creator 
is the Eternal Being, without beginning. And being without 
beginning, He is Perfect and can never have an end, for a 
perfect Being must be without flaw of any sort, and so He 
cannot wear out, or age, or annihilate Himself. 

The Creator as the perfect Being has all perfections and 
no imperfections. He is simple, immutable, immense, 
infinite. He is infinitely all-wise, all powerful. He is 
infinitely holy, good, merciful and just. In fact, He is 
Goodness, Mercy and Justice. He is everything that is 
positive and lovable—infinitely so. He is the one, true 
Supreme Being. 

The Creator is also the infinite law-Maker. By a single 
act of His will He has tossed into space the ball of the universe 
and set it spinning through time and through the ages 
according to His divinely conceived plan. In the act of 
creation He who is the Eternal Law has promulgated the 
natural law in His creatures by His all-wise and providential 
determination of the natures and essences of His creatures. 
He is the Supreme Legislator directing all things with 
consummate wisdom, each according to its own nature. But 
this natural law implanted by the Creator in the nature of 
things demands when we think of mankind specification by 
positive enactment. Hence, the eternal and natural laws 
must be supplemented by human law enacted by earthly 
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authority. And all human law must ultimately be in one 
way or another a derivation from the natural law or a deter- 
mination of it. Therefore positive law is valid only insofar 
as it is a development and application of the law of God for 
the common welfare of mankind. Positive human law is 
good law only when it is intended, and in fact, does serve to 
keep man and this universe spinning in accord with the eter- 
nal decrees of the Maker of all of us. 

Such is the God whom the philosophers over the ages have 
given us. But the same God of whom St. Paul says, “He 
is not far from any one of us” (Acts XVII, 22), has also 
revealed Himself to man, so that we are not left entirely to 
the resources of natural reason to know Him but aided by 
the gift of faith we might come to know Him more perfect- 
ly and thus to serve more faithfully. It is the same God who 
spoke to Moses and said, “I am the God of thy father, the 
God of Abraham, the God of Isaac and the God of Jacob.” 
The same who said, ‘““I am who am. Thus shalt thou say to 
the children of Israel: He who is sent me” (Ex. III, 14). 
The same God who thundered: “I am the Lord thy God who 
brought thee out of the land of Egypt, out of the house of 
bondage. Thou shalt not have strange gods in My sight” 
(Deut. V,67). It is the same God to whom St. Paul refers as 
the One “ Who at sundry times and in divers manners spoke 
in times past to the fathers by the prophets” (Heb. II), i. e. 
by Isaias, Jeremias and all the others, major and minor, 
calling men to repentance and holding forth always the pledge 
and promise of a Redeemer. It is the same God whose praises 
the Psalmist loved to sing in unparalleled, divine song: 
“Great is the Lord, and greatly to be praised; and of his 
greatness there is no end” (Ps.144,3). And again “T have 
known that the Lord is great, and our God is above all gods;— 
Whatsoever the Lord pleased he hath done, in heaven, in 
earth, in the sea, and in all the deeps.” It is the same God 
who in the new dispensation so loved the world as to send 
His only-begotten Son to purchase by His Blood a fallen 
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human race—the God of mercy and of love. He is the God 
of old—a jealous God, Who will have no false gods in His 
sight. He is a God to be loved and to be feared; to be loved, 
because He is Love, to be feared, because we have loved Him 
so little. 

These reflections may in a very feeble way convey some slight 
notion of the God I would know and serve. Anything less 
is a tin God—a false god. There is only one true God—the 
God of old—Supreme, Infinite, Eternal God—the Way, the 
Truth, the Life—thrice Holy—infinitely merciful yet infi- 
nitely just. He is everything that is good and true and 
beautiful. He is All. St. Teresa used to say, “ Who has 
God, wants nothing.” God is All; the Alpha and Omega, 
the beginning and the end; the Absolute. The God of old 
still lives! 

There is, however, one thing to be remembered. There is 
one thing God cannot do. He cannot make Himself any- 
thing less than He is. He cannot act contrary to His own 
infinitely perfect nature. He cannot make Himself less wise, 
less good, less just, less anything. He cannot abdicate His 
godliness. He cannot, for instance, ignore something, or 
“not know” something; He would be less than perfect, and 
this He cannot be. Hence, He knows, and by His immutable 
nature, must know, all things great or trivial. He knows 
therefore the secret of the atom, the cause of cancer, and He 
knows too the fall of a sparrow in flight, the tick of a pulse, 
the innermost passing thought and desire of child or man. 

Now, if God cannot ignore anything, however trivial, 
neither can He be indifferent to anything. It is His world, 
all things must proceed in an orderly way towards their ulti- 
mate destiny. Inanimate nature, plant and animal life, all 
proceed in accordance with divine plan as expressed in the 
natural law written into their being. Only man, made a 
little less than the angels, created in the image and likeness 
of God, endowed with the light of intelligence and the power 
of free will can frustrate the divine plan by rebelling against 
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the Will of God and by sprinkling as it wer a mean handful 
of grit into the divinely conceived machinery of the universe. 
But God being all-good—Infinite Goodness itself—cannot be 
indifferent to man’s conduct. If man’s actions are good and 
noble, the divine Will is being accomplished. Otherwise, man 
is guilty of the blasphemy of disobeying His Maker. God 
therefore has a stake in everything we think, desire or do. 
He judges the innermost thought and desires of each of us, 
and of each of us in our capacity as priviate individuals, and 
of each of us in his social relation to the family, to his neigh- 
bor, to his country, and to the community of nations. He 
cannot be, and will not be, excluded from the affairs of His 
children. Hence, the secularist viewpoint of ignoring or 
denying God’s part in the affairs of men and nations is essen- 
tially wrong if one acknowledges a sincere belief in God the 
Creator. 

God is supremely interested in the temporal welfare of His 
creatures and it is for this reason that the Natural Law plainly 
calls for the existence of the State. The State has the sacred 
responsibility of promoting the common welfare of men. 
God is therefore intimately concerned with every bill intended 
for the common welfare and presented to the Congress, or to 
any legislative body. He is concerned with the motives that 
inspire it, the objectives to be attained, the means of attain- 
ing them. No court ever hands down a decision that is not 
already automatically appealed to the Infinite Judge, Who 
from eternity has already confirmed it or set it aside as shock- 
ing to infinite Justice. There can be no international parley 
that can hide from His fearful scrutiny decisions that have 
to bear on the welfare and the pursuit of happiness of all 
His children the world over, everywhere. We cannot afford 
to exclude God from anything. He will not allow it. 

Many pious people say this prayer: “Go before us, O Lord, 
we beseech Thee, in all our doings with Thy gracious inspira- 
tion and further us with Thy continual help that every prayer 
and work of ours may begin from Thee and by Thee be 
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happily ended.” Yes, every prayer and work of ours should 
begin with God, for only then can it be happily ended. 

We need more God, and not less God in all human affairs. 
We condemn the merely secular viewpoint as invalid. This 
is God’s world and everything in it must go according to His 
Will. We cannot afford to look at things from the world 
alone; we must see things through the eye of God and under 
the thought of eternity. God and religion are not reserved 
to the Church and for Sunday. On the contrary, every single 
act of ours must be checked against God for accuracy. The 
master of a ship makes his port when he checks his course 
by God’s fine handwriting in the sky. Man too may eventu- 
ally make his eternal destination by adjusting his course 
according to the Eternal Law which is God. 

Such is the God that I know—so imperfectly. I commend 
Him to you; and I commend you to Him. You who have 
grave responsibilities in public life towards the nation and 
your fellowman need this God of old. You need Him, not 
now and then, but always. You need Him in all things. 
With Him, like St. Paul, you can do all things; without Him 
nothing. He is your Wisdom, your Strength, your Power. 
He is your All and He demands all. He will have no false 
gods before Him. To him do we pray today for light and 
guidance that those who make our laws, and those who inter- 
pret them and judge men by them, might with His blessing 
do all things for the welfare of our nation and for the good 
of a stricken world in accord with the Will of God. 

If by chance you should sometime in the future recall this 
sacred occasion, I hope you will remember just this : “He 
who has God, wants nothing.” 


SAFEGUARDING THE ECCLESIASTICAL 
LAW OF FAST * 


HE law of fasting is as old as the human race. It was 
rigidly observed in the Old Law and the spiritual and 
even temporal benefits which may be derived from its 

observance are many. In rewarding Tobias the archangel 
Raphael said: “Prayer is good with fasting and alms more 
than to lay up treasures of gold.’ ? 

Our Lord fasted forty days and nights before entering upon 
His public life. When the Pharisees asked Him why his 
disciples did not fast, He replied: “Can you make the chil- 
dren of the bridegroom fast, whilst the bridegroom is with 
them? But the days will come, when the bridegroom shall 
be taken away from them, then they shall fast in those 
days.” ? 

The Lenten fast arose from the use of the Apostles and 
early Christians who fasted during the last days of Holy Week, 
“dies quibus ablatus est sponsus.” It soon extended to many 
days or a week and only in the evening was food (bread and 
water) allowed. St. Irenaeus tells us, as early as the year 
190, that the practice of fasting came down to him from a 
much earlier period but that no uniformity of observance 
existed throughout the Church. St. Athanasius, Bishop of 
Alexandria, in the Festal Letter to his flock in 331, makes 
perhaps, the first recorded mention of the forty-day fast.° 

The fast of the vigils had its origin in the liturgical vigils 
and in the beginning was observed only from the evening to 

* Paper read at the Annual Meeting of The Canon Law Society of America 


in New York, November 23, 1947, by Rev. Joseph C. Kelley, D.D., J.C.D., 
Officialis of the Diocese of Providence. 


1 Tobias, XII, 8. 
2 Luke, V, 34, 35. 


3 Cf. Twomey, 8.J., “The Lenten Fast: Is It an Insupportable Burden? ”— 
American Ecclesiastical Review, XCVIII (1938), 97-110. 


145 


146 THE JURIST ; 


the end of the office. When the liturgical office was antici- 
pated the previous day, the fast also was anticipated. The 
fast of the ember days already existed in Rome at the time 
of Leo the Great and was said to be of apostolic institution.* 

During the early centuries of the Church the fast was ob- 
served much more rigorously than in the centuries that fol- 
lowed. ‘The use of any food was forbidden before sunset dur- 
ing Lent and not earlier than three o’clock in the afternoon 
on fast days outside of Lent. It seems quite certain that, 
until the time of St. Bernard (+ 1153) nothing was eaten on a 
fast day before evening. As early as 821 some had attempted 
to move the one meal up to three o’clock, but were rebuked 
by contrary custom and local authorities. The custom, how- 
ever, changed and in St. Thomas’ time three o’clock was the 
accepted time. He wrote an article in his Summa Theologica 
to justify this usage. In fact he held that to eat circa horam 
nonam, about the hour of nones, was permitted. As nones 
extends from twelve to three, before long noon was accepted 
almost universally as the hour for the principal meal. Moral- 
ists of today permit the main meal to be taken as early as 
eleven in the morning for any justifying reason. 

Only after the one meal had been moved up from evening 
did anyone think about having something to eat at end of 
the day, and then, about the thirteenth century, only a little 
wine was permitted with a very small quantity of food, “ne 
potus noceat.” When the hour of the principal meal was 
universally accepted as noon (soon after St. Thomas had 
approved of it) a greater quantity of food became necessary 
in the evening and, by the end of the Middle Ages, was 
allowed. Custom, however, permitted only fruit, bread, and 
a little wine. In the sixteenth century the collation had 
grown to five, six, and even eight ounces. St. Alphonsus tells 
us that Suarez tesified that eight ounces were permitted.® 


: 4 Noldin-Schmitt, Swmma Theologiae Moralis (20. ed., Oeniponte, 1930) 
iL, ny (VB) 


> Cf. Courneen, “Recent Trends with Regard to Fasting "—Theological 
Studies, VII (1946), 464-470. j 
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In the sixteenth and seventeenth centuries one-fourth of the 
full meal was the accepted quantity of the collation. This 
was held by Lacroix and others, who said that it had been 
sanctioned by custom. But in the eighteenth century, ac- 
cording to the opinion of moral theologians, eight ounces was 
defined as one-fourth of a full meal, and custom sanctioned 
this view. At this time St. Alphonsus held that one-quarter 
or one-fifth of a full meal was a workable standard, but be- 
lieved that this standard could be too indulgent, or at least, 
too obscure and leading to scruples, and favored the absolute 
standard of eight ounces as a safer norm. 

The idea of a breakfast or frustulum apparently was un- 
known at this time but St. Alphonsus allowed, for a justifiable 
reason, one ounce of chocolate with one-half ounce of sugar 
mixed with sufficient water to fill an ordinary cup. To this 
he permitted a small quantity of food to be added, “ ne potus 
noceat.” He allowed the use of coffee, tea, wine and beer 
(but not whole milk), “ratione meri potus,” holding that 
mere liquids do not break the fast. Thus, we have the two 
and eight ounce measures. 

The teaching of St. Alphonsus in this matter is not so 
strict as might appear. He spoke of the Roman ounce and 
eight of these equal almost nine of our own. He allows more 
than eight ounces to those needing it. In these instances an 
additional two ounces was permitted without question.’ 
Thus we see that custom, influenced by theological opinion, 
has greatly mitigated the law of fasting through the centuries. 

But our legislators have taken the two and eight ounces 
of St. Alphonsus and made them the custom ever since. 
They have not shaped custom, in this regard, to meet the 
changes in times and circumstances of the faithful, as had 
been done up to the time of St. Alphonsus. This great 
moralist wrote for his day. Nearly two centuries have 
elapsed since then. 


6 Twomey, zbid., p. 103. 
7 Twomey, zbid., p. 104. 


148 THE JURIST 


It is only in 1843, that we find the first sanction of the 
frustulum. At that time, in reply to a question from Canada, 
the Sacred Penitentiary replied: ‘‘ Those who in the morning 
on fast days take a small quantity of coffee or chocolate with 
a piece of bread should not be disturbed.” ® This would be 
the equivalent of two ounces, but the Sacred Penitentiary did 
not specify the weight. 

In 1884 the III Plenary Council of Baltimore had this to 
say with regard to the law of fast: “Quod vero ad jejunia 
attinet, difficilius adhuc esset in eis uniformitatem obtinere. 
Aliis enim in locis obstat climatis asperitas, in aliis escae 
esurialis caritas, in aliis demum diversi incolarum mores et 
consuetudines. Satius ideo videtur ut relinquatur judiciis 
Episcoporum ea statuere in synodis provincialibus quae suis 
provinciis magis in Domino judicaverint expedire.”* It was 
noted that: ‘“ Hac super re Congregationis responsum expecta- 
tur.” This evidently referred to the Lenten Indult granted 
to Cardinal Gibbons August 8rd, 1887.*° With regard to 
fasting, it granted the following: (1) The use of meat, eggs, 
and milk products for every meal on Sunday and for the 
principal meal on Monday, Tuesday, Thursday and Saturday, 
except the Saturday of the Ember Days and the Saturday of 
Holy Week, but prohibited the use of flesh meat and fish at 
the same meal all during Lent, the Sundays included. (2) 
The use of milk products and eggs every day in Lent at the 
evening meal and at the principal meal on days on which 
meat may not be taken. (3) A little piece (frustulum) of 
bread with a drink of coffee, tea, or chocolate or something 
similar. (4) An interchange of the dinner and collation 
when necessary. Hence sanction of the frustulum and in- 
directly of the collation in the United States. 


88. Poenit., 21 nov. 1843—cited by Bucceroni, Enchiridion Morale (Romae, 
1887), n. 492. 


® Acta et Decreta Concilii Plenarii Baltimorensis III (Balti : Mur 
ey kts: (Baltimore: Murphy, 


10 Cf. Putzer, Commentarium in Facultates Apostolicas (5. ed., New York: 
Benziger Bros., 1898), pp. 295, 296. 
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All that was granted in this Indult apparently became a 
“probata consuetudo,” for the whole United States, because 
Cardinal Gibbons in his petition had stated that he had 
approached the archbishops, as he had been instructed by 
Rome to do, and that they were in full accord on the schedule 
of the Indult he requested, “quo major uniformitas dis- 
ciplinae in Ecclesia Americana hac in re haberi possit.” 

This “ probata consuetudo” for the whole United States 
has remained the same ever since, except that flesh meat 
and fish are permitted at the principal meal. In the 
Lenten regulations of one diocese a little butter is permitted 
at the frustulum and thus is an approved custom in that 
diocese. 

It seems to be the common opinion of approved moral 
theologians and competent ecclesiastical authorities that 
nowadays most of the faithful do not fast. And we include 
among these good, pious, practical Catholics. They think 
that the law is too hard for them to observe with the result 
that they either completely disregard it or are dispensed 
from it. 

Dr. O’Neill, writing on this question in The Catholic En- 
cyclopedia, in 1909, said that no student of ecclesiastical dis- 
cipline can fail to perceive that the obligation of fasting is 
rarely observed in its integrity nowadays, and that, conscious 
of the condition of our age, the Church is ever shaping the 
requirements of this obligation to meet the best interests of 
her children.!2 This was written only twenty-two years after 
the Lenten Indult of 1887, and eight years before the promul- 
gation of the Code. 

That the law of fasting, in many lands, is observed only by 
the few is attested to by leading moral theologians such 


11 Cf. can. 1251, § 2. 


12 Cf, The Catholic Encyclopedia, s.v. “ Fast.” 
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as Gougnard,’® Mahoney,* Tanquerey,!® Priimmer,” and 
Vermeersch ‘7 who wrote respectively for Belgium, England, 
France, Germany, and Italy. In spite of this fact, already 
existing and known in 1917, the Church in canon 1254 pre- 
scribed fasting for the faithful between twenty-one and sixty. 
Hence, it was her intention that this legislation should have 
the force of universal law. She leaves the detailed regulation 
of this law on the part of the faithful to the local ordinaries. 
This is evidenced in the refusal of the Sacred Congregation 
of the Council, in 1937, of a petition of some local ordinaries 
requesting the cessation of the obligation of fast and absti- 
nence at noon on Christmas eve. The reply read: “ Negative 
seu non expedire, et ad mentem. Mens autem est ut 
Ordinarii satagant opportunis instructionibus fideles inducere 
ad ius commune servandum.” *® 

The law of the Code is eminently just and considerate. 
With wisdom and foresight the Church so worded the law 
that it would remain flexible, allowing it to be shaped to meet 
the changing circumstances of time and place. In Canon 
1251, § 1, the ecclesiastical law of fast prescribes that but one 
full meal a day be taken, but the law does not forbid some 
food to be taken morning and evening and adds that the 
quantity and quality of this food must be determined by 
approved local custom.*® 


13“ A propos du caréme ”—Ephemerides Theologicae Lovanienses, IV (1927), 
207. 


14“ Why Do Thy Disciples Not Fast? "—The Clergy Review, V (1933), 125. 


15 Synopsis Theologiae Moralis et Pastoralis, II (8. ed., Tornaci, 1927), n. 
1118. 


16 Manuale Theologiae Moralis secundum Principia S. Thomae Aquinatis 
(4. et 5. ed., 3 vols., Friburgi Brisgoviae: Herder, 1928), IT, n. 666. 


17 Theologiae Moralis Principia, Responsa, Consilia (4 vols., Romae et 
Brugis, [ Vol. III, 1923]), III, n. 886. 


188.C.C., Romana et aliarum, 13 and 18 nov. 1937—Acta Apostolicae Sedis, 
XXX (1938), 160; Bouscaren, The Canon Law Digest, II (Milwaukee: Bruce, 
1943), 362. 


19 Can. 1251, §1. Lex ieiunii praescribit ut nonnisi unica per diem comestio 
fiat ; sed non vetat aliquid cibi mane et vespere sumere, servata tamen circa 
ciborum quantitatem et qualitatem probata locorum consuetudine. 
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Let us examine these three words, “probata consuetudo 
locorum.” In their proper interpretation, I believe, can be 
found the solution of the problem of safeguarding, or, perhaps 
we should say, even of reviving the ecclesiastical law of fast. 
The reason that the Church allows us some food in the morn- 
ing and evening is to safeguard the one full meal. But in 
their use of this means the faithful in general have done 
just the opposite. They have violated the essence of the 
law by taking as much or more in these two refections 
as the amount they take in the full meal. By sweeping dis- 
regard and misinterpretation, the majority of the faithful 
have ceased to observe the law. Today a confessor will rarely 
ask a penitent, even one who has been away for years, if he 
has observed fasting, even though he checks on attendance 
at Mass and Easter duty. 

‘“ Probata”’ means that the custom must be approved, at 
least tacitly, by the ecclesiastical authorities of different 
places, perhaps of several dioceses (as suggested by the III 
Plenary Council of Baltimore) or of one diocese. It must 
be custom which, “ de facto,” has been observed by the faith- 
ful of those places. Approbation is required and may not 
always follow established usage, and so the proposition was 
condemned by Alexander VII that stated: “In die ieiunii 
qui saepius modicum quid comedit, etiamsi notabilem quanti- 
tatem in fine comederit, non frangit ieilunium.”*° The 
“ consuetudo ” must have been observed by the faithful and 
approved, at least tacitly, by their ecclesiastical superior. 
Ecclesiastical superiors of the faithful in places are the 
ordinaries. We speak of the “ordinarius loci.’ Hence we 
say that “ probata consuetudo locorum” must be approved 
by the ordinary of the diocese or the ordinaries of the 
province. 

Exactly how shall we define “ consuetudo ” as used in canon 
1251, §1? It appears to mean practice or usage, regardless 

20 Denzinger—Bannwart, Enchiridion Symbolorum, Definitionum et Decla- 
rationum de Rebus Fidei et Morum (14. et. 15. ed., Friburgi Brisgoviae, 1922), 
n. 1129. 
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of the source from which the practice derives its legitimacy, 
even from an Indult, in which case it would not be custom 
in the strict sense. Concerning custom as used in canon 1251, 
Vermeersch-Creusen say: “ Consuetudo hic intelligi nequit 
proprie dicta consuetudo, legitime praescripta et moribus 
populi inducta: sin minus recedendum foret a temperamentis 
quae indultis introducta sunt, quod esset nimis durum sed 
designat receptos usus—non attendendo ad eorumdem causam 
seu occasionem—quibus aliter in aliis locis recessum est a 
rigore observantiae quadragesimalis quae vespere et 
mane non admittebat nisi cibos esuriales. Itaque, ubi nullus 
fuerit mitior usus receptus de qualitate cibi, omnes et soli cibi 
esuriales, mane et vespere fuerint liciti”’** In this con- 
nection Damen says: ‘“Consuetudo hic a Codice intenta 
videtur non consuetudo sensu stricto quae quadraginta annos 
ad praescribendum requirit, sed sensu lato, quae vim suam 
accipit ab ipso canone 1251, quando scl. auctoritas ecclesi- 
astica eam semel expresse vel saltem tacite approbaverit.” 7” 
Furthermore, if the Code had meant custom in its strict sense, 
it would not have employed the word “ probata.” A “ con- 
suetudo” is in itself “probata.” As applied to custom in the 
strict sense it would be redundant. The Code uses the term 
“reprobata consuetudo ” but never speaks of a “ probata con- 
suetudo”’ when it means custom in the strict legal sense. 

Why then are the faithful, for the most part, not observing 
the law of fasting? I think that, in this country, it is due 
to the strict interpretation of the law regarding the quantity 
and quality of the food that may be taken morning and 
evening on days of fast. And where is this specific law 
found? It is found in the Lenten regulations of the ordi- 
naries. It is our legally approved custom. 

I have received Lenten regulations from archdioceses and 
dioceses in all sections of the United States and of Canada. 


21 Epitome Iuris Canonici, II (8. ed., Mechliniae-Romae, 1927), n. 566. 


22 Aertnys-Damen, Theologia Moralis secundum Doctrinam S. Alphonsi (14. 
ed., Taurini-Romae, 1944), I, 733. 
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The conclusion to be drawn from an analysis of our regula- 
tions in the United States, issued by competent ecclesiastical 
authority, is that the “probata consuetudo” in this country 
is the two and eight ounces. Some use the words “a small 
piece of bread with tea, coffee or chocolate” for the breakfast 
or frustulum and “the fourth part of a meal for the colla- 
tion ;” others say “a light collation.” The implication seems 
to be that anyone who cannot follow these regulations is ex- 
cused from fasting or can be readily dispensed. It is all or 
nothing. The result has been that very few people fast and 
the law is rapidly falling into desuetude. With one excep- 
tion, the Lenten regulations in this country which I have 
examined state the two and eight or their equivalent, so I 
shall refer to them from now on as the “ two and eight.” 

At the present time then the two and eight ounces or their 
equivalent seem to be the established formulation of law as 
set forth in episcopal regulations and approved local custom. 

A few regulations suggest that perhaps a little more than 
the two and eight ounces could be taken but these are not 
clear and do not indicate whether a person who requires more 
is observing the law of fast or merely performing a recom- 
mended work, not of obligation, since obligation ceases as 
soon as the two and eight ounce norm cannot be followed. 

Where do the two and eight ounce measures come from? 
We have received them from the norms laid down by moral- 
ists of the absolute standard and mainly from St. Alphonsus 
in the middle of the eighteenth century. Twomey says that 
moralists in Europe, when speaking of fasting, lay but 
slight emphasis on the frustulum. As a yearly routine for 
many Europeans, breakfast consisted of nothing but bread 
and coffee. Hence, when the moralists discussed the ques- 
tion, they concerned themselves chiefly with the quantity and 
quality of the collation. Pioneers in this country brought 
with them the European customs. But in the course of time 
conditions, climatic and otherwise in the United States, ef- 
fected a change whereby much more is now taken by the 
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majority of Americans at breakfast than by Europeans. ; The 
two-ounce ration presents an added difficulty to Americans, 
who, besides curtailing the amount taken at supper or lunch, 
must also reduce their morning repast to practically that 
amount of food taken by Europeans at breakfast throughout 
the year. So decided is the effect of this frustulum upon the 
physical constitution of even robust Americans that the 
burden imposed by this interpretation of the law can be borne 
during the entire season of Lent only by the very few. If, 
then, the law of the Lenten fast has practically fallen into 
desuetude in many European countries where the difficulty is 
concerned chiefly with the amount allowed at the collation, 
it is little wonder that the situation would prevail to an even 
greater degree in America. * 

With regard to the frustulum, and, to some extent, the col- 
lation, the question might be raised as to why the faithful 
in the United States need a greater quantity of food now than 
they needed in 1887 when the “ two and eight ” or equivalents 
became the “ probata consuetudo.’ One reason is that the 
tempo of American life has increased in the last sixty years. 
Work has become more difficult and many more women are 
engaged in business and industry. In 1887 the man of the 
house was dispensed but the maiden aunts and women at 
home were not. The times are more devitalizing. The great 
increase in cases of heart disease and high blood pressure is 
strong evidence of this. Another very important reason is, 
that, sixty years ago, people had simpler foods of much greater 
nutritional value than we have today. Due to our faulty diet 
we require a greater quantity of food than they did. That 


our diet is at fault is attested to by many leading health 
authorities.?* 


23 Twomey, “The Lenten Fast: Is It an Insupportable Burden? "—American 
Ecclesiastical Review, XCVIII (1938), 104, 105. 


*4 Thomas Gaines, an authority on nutrition, says in his book Healthful 
Eating (New York: Wagner, 1944): “ According to a report of the National 
Nutritional Council, about 97,000,000 persons in the United States are living 
on inadequate, unbalanced diets. This means that more than two out of three 
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If then our people cannot observe the law of fasting on 
the two and eight standard, at present the legally stated norm 
or legally approved custom in this country, can something 
be done in order that they may observe the law of fasting 
and gain the great spiritual benefits that can be derived from 
its practice? We think that the answer is “ yes.” 


We have reviewed the law of fasting since its beginning 
at the time of the Apostles and have seen that, through the 
centuries, the Church has relaxed it to meet changes in times 
and circumstances. But as we have said, from the time of 
St. Alphonsus the “two and eight ounces” seems to have 
remained the same. Although St. Alphonsus approved of this 
measure, he did not intend to establish a fixed, universal law, 
and said that it is necessary, above all, to take into account 
local custom.”® 


Inasmuch as moral theologians have had a great influence 
in shaping custom it would be well, in this matter, to find 


men, women, and children are not eating properly. The great majority of 
these people are getting more than ample food. They eat three square meals 
a day and consider themselves well fed, but what they eat often fails to pro- 
vide them with all the essential elements the body requires to maintain vigor- 
ous health and freedom from illness. Because of the ignorance of the few 
simple laws of healthful eating, many of these apparently well-fed people are 
always half-sick, tired, pepless, nervous, and subject to upset stomach, frequent 
colds, poor vision, headaches, and many other common ailments. Devitalized 
foods and drinks take the zest out of living and make the second half of living 
a sickly, dying process, when it should be full of health and joy and vigor. 
It is a sad commentary to note that food manufacturers pay much more atten- 
tion to ‘profits from people’ than they do to ‘health for people.’ Few foods 
that are nationally advertised are, in spite of their health claims, really favor- 
able to health. White flour and white sugar are conceded to be inimical to 
good health, and yet food-ignorant housewives by the millions hoard these 
two foods as if they were nature’s most precious gift of gifts. Britain no longer 
permits unenriched white flour to be sold. She has learned something from 
the food shortage. Too many Americans live on a diet consisting chiefly of 
white bread, white sugar, refined cereals, coffee, canned beans, highly seasoned 
sauces, cold meats, over-cooked vegetables, frankfurters and sweets.” 


25 Roy, “Les ‘onces’ du jettne—norme incompléte ”—Revue Eucharistique 
du Clergé, XLII (1939), 38, citing St. Alphonsus, Theologia Moralis, lib. III, 


n. 1025. 
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out what more recent authors have written and to prefer 
their opinion even to the common teaching of their predeces- 
sors who could not have known the customs that would arise 
after their time. They will at least show us the trend of 
the times. But let us remember that these theologians and 
writers treat merely of the doctrinal; they do not indicate 
what the approved custom is but suggest a custom that could 
be introduced where an approved custom does not already 
exist. In connection with the law of fasting, it seems to me 
that approved local custom can be and must be established, 
not in terms of St. Alphonsus, but in terms of local and exist- 
ing needs and practices. 

It was not until 1850 that Cardinal Gousset, although a 
devoted follower of the views of St. Alphonsus, rejected the 
absolute standard and advocated a relative norm, that is, 
that those bound to fast be permitted to take as much 
nourishment at the collation as is sufficient to enable them to 
do their work.?® And in 1893 Konings, an American Redemp- 
torist, discarded the absolute standard and held that no fixed 
rule can be set up, since some require more food to sustain 
them in their duties and others less.*7_ This was only six years 
after the Lenten Indult to the United States. Thus we see 
the beginnings of the breaking away from the absolute stand- 
ard and the foundations laid for the observance of the 
relative norm. Advocates of the relative standard are 
Vermeersch,** Sabetti-Barrett,?® Noldin-Schmitt,2° Gury- 


26 Theologie Morale (1850), I, 113. 


°7 Theologia Moralis Novissimi Ecclesiae Doctoris 8. Al sits 
; ; . Alph a 
pendium Redacta (1893), n. 563. phonst m Com 


°8 Theologiae Moralis Principia, Responsa, Consilia, III, n. 873. 


ee Theologiae Moralis (33. ed., Neo-Eboraci: Pustet 1931) 
> ’ >? 


30 Summa Theologiae Moralis (24. ed., 3 vols, Oeniponte, 1936), IT, n. 682. 
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Ballerini-Palmieri,*' Tanquerey,??. Bucceroni,** Wouters,* 
Antonelli,*> Gougnard,®* Browne,’ Twomey,** Roy,*® Cour- 
neen *° and others. 


The contention of this group is that the relative norm is 
strictly according to canon 1251 inasmuch as it safeguards the 
substance of the law, one full meal a day. Canon Gougnard 
of the University of Louvain allows that quantity of food at 
the frustulum and collation which is necessary and sufficient 
for fasting to be tolerable in practice; enough should be al- 
lowed to the individual to enable him to perform his duties. 
He says that, when four ounces are taken in the morning and 
twelve in the evening, the fast is reasonably preserved and 
even states that it is not improbable to consider the fast ob- 
served as long as the combined quantity of the frustulum and 
collation does not constitute a second full meal. 

Blaton, professor of the Seminary of Ghent, fears that, if 
the absolute standard continues to prevail, the law of fasting 
will fall into desuetude and allows at the frustulum and colla- 
tion from one-third to one-half the ordinary amount of food 
taken in the morning and evening of a non-fast day, if nec- 


31 Compendium Theologiae Moralis (1907), I, 497. 

32 Synopsis Theologiae Moralis et Pastoralis, II, n. 1101. 

33 Institutiones Theologiae Moralis (6. ed., Romae, 1914-1915), II, n. 1593. 
34 Manuale Theologiae Moralis (Brugis, 1933), I, 370. 

35 Medicina Pastoralis (4. ed., 4 vols., Romae, 1920), II, n. 880. 


36 “ A propos du caréme ”—Ephemerides Theologicae Lovanienses, IV (1927), 
207. 


37“ The Ecclesiastical Fast ”—The Irish Ecclesiastical Record, XLVII (1936), 
255-276. 


38 “The Lenten Fast: Is It an Insupportable Burden? ”—American Ecclesv- 
astical Review, XCIX (1938), 110. 
7? 


39“TLegs ‘onces’ du jetine—norme incompléte’”—Revue Eucharstique du 
Clergé, XLII (1939), 36-44. 


40“ Recent Trends with Regard to Fasting”—Theological Studies, VII 
(1946), 470. 


41 Tbid., pp. 207-211. 


158 THE JURIST 


essary.*? Vermeersch recommends that the law be observed 
in a more humane way than in the past, namely by allowing 
to each one at the collation what is necessary to perform his 
work and still fast.” 

Some advocates of this standard say, that since thirty-two 
ounces are generally considered to constitute a full meal, be- 
tween sixteen and twenty ounces fall noticeably short of a full 
meal and so do not imperil the substance of the fast. They 
hold that if one can properly perform his duties on this 
quantity, he can observe the law and must do so. Some of 
them hold also that, as to quality, the same kind of food may 
be taken at frustulum as at the collation in places where 
there is not a contrary custom. This would be acceptable in 
a place that does not have an approved custom, but where 
is that place? They also allow any proportion between the 
frustulum and collation as long as the total quantity of both 
falls noticeably short of a second full meal. For instance, 
one could take eight ounces for the frustulum and eight or 
ten for the collation. They do not make restrictions regard- 
ing the quality of food permitted at the frustulwm and colla- 
tion except those which are determined by different places.** 
In this country we are restricted to a liquid and a small piece 
of bread at the frustulum. 

The writer of the article “Loi du Jeine” in L’Ami du 
Clergé says: “ The Church wishes the faithful to observe the 
law of fasting. But many of the faithful are unable to fast 
except by taking a larger amount outside the full meal than 
the two and eight ounces allowed. Therefore, the desire of 


the Church is that the law of fasting be more leniently inter- 
preted.” *° 


~ “De Obiecto Legis Jejunii ’—Collationes Gandavienses, XX (1933), 16- 


ia! Periodica de Re Canonica et Morali Utili praesertim Religiosis et Mis- 
sionarus, XXII (1933), 60-68. 


44 Twomey, tbid., pp. 108, 109. 
45 L’Ami du Clergé, XX XVIII (1921), 593-602. 
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Dr. Mahoney comments: “Most of us, I imagine, feel a 
certain reproach in reciting the Lenten Preface and Collects, 
with their constant references to the Fast which it is assumed 
all the faithful are observing. It is the universal disregard, 
almost contempt, of the law which is so lamentable at the 
present, and when this disregard is on the part of otherwise 
excellent Catholics, we are bound to conclude either that the 
law is an intolerable anachronism or that the faithful have 
interpreted too strictly its provisions.” ** Twomey says that it 
cannot be doubted that, were the relative standard accepted 
in practice, a much larger percentage of the faithful could 
observe the Lenten fast.*7 

Dr. Browne, writing in the Jrish Ecclesiastical Record in 
1936, concludes that with the quantities allowed by the pres- 
ent day teaching and the variety of food allowed by custom, 
it should be quite possible for any normally healthy adult, 
doing average mental or muscular work, to fast without any 
inconvenience or indisposition, and to be very much the better 
physically as well as spiritually for it. He will, he added, 
of course, feel some hunger. . . but hunger, the result of a 
healthy contraction of the alimentary canal, is the intrinsic 
inconvenience intended by the law.*® 

Courneen remarks that the collation began with just a 
little bread and wine and grew into our eight ounces and 
asks if the same could not be happening today with our break- 
fast.*® 

The New York Conference Bulletin quoted Vermeersch’s 
article in 1934 © and in 1940! gave a summary of an article 
written by Father Roy, §.8.S., which appeared in the Revue 
Eucharistique du Clergé (Montreal) for February 1939. Both 

46“ Why Do Thy Disciples Not Fast? "—The Clergy Review, V (1933), 137. 

47 Ibid., p. 110. 

48 Tbid., p. 276. 

49 Ibid., p. 465. 

50 Conference Bulletin of the Archdiocese of New York, XII (1934), 47-49. 

51 Conference Bulletin of the Archdiocese of New York, XVIII (1940), 33-35. 
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the authors quoted advocated the use of the relative norm, 
and the Bulletin noted in 1940 that the question is a live one 
and being widely discussed. 

We have seen that many of our leading moral theologians 
are in favor of the relative norm, but they all admit that it 
cannot be put into practice where there already exists an 
approved custom. These are moral theologians. They give 
doctrine. They indicate what is or may be allowed. They, 
seemingly, are more liberal and practical than the purely legal - 
statements of Lenten regulations. 

What then can be done to establish this relative norm? 
We have an existing approved custom or legally stated stand- 
ard norm in this country. Can a bishop change this by one 
legislative act? In this matter let us hear what Dr. Browne 
has to say. Writing in the Jrish Ecclesiastical Record in 1936 
he says: “Evidently a custom can become too severe and 
hinder the observance of the fast: Cardinal Gousset, writing 
of France in 1850, thought that their strict usage was the 
reason why the fast was so little observed. Before the Code 
a situation of this kind was solved by obtaining a papal indult. 
The law is somewhat different nowadays, but it may not be 
out of place to remark that many canonists, in dealing with 
the abrogation of custom, hold that under the terms of canon 
thirty bishops can abrogate a local custom ‘contra aut praeter 
legem generalem’ under certain conditions. That, however, 
is taking us too far afield.’*? Certainly a bishop cannot 
abrogate the law itself nor any days of fast. 

We hardly think that what was granted by the Lenten 
Indult of 1887 was meant by the Church to be the approved 
custom for the whole of the United States for all time to 
come. The codifiers of the law wished it to remain flexible 
and entrusted its enforcement to the bishops in their own 
“locis” or dioceses or even to the bishops in their own 
province, to shape it according to changing times and cir- 
cumstances. Otherwise it would develop into something 


52 Ibid., p. 260. (Italics inserted.) 
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other than a real law, which is an “ ordinatio rationis ad 
bonum commune ab eo qui curam communitatis habet pro- 
mulgata.” On the contrary it would become a “ malum com- 
mune,” if the great body of the faithful, for whom the law 
was made, were not observing it, either through utter dis- 
regard or by sweeping dispensations. 

I believe that the ordinary, by whom the usage of the 
people must be approved in order to become a “ probata con- 
suetudo,” can urge upon those of his flock who cannot observe 
the law of fast by observing the two and eight, the observance 
of at least the relative norm, and then, when he finds that 
they observe, as they will, the relative norm, he can approve 
this as the fasting custom—the “ consuetudo probata.” 

We think the solution of the question is this: In the Lenten 
regulations the ordinary may‘say: “‘ Up to now we have speci- 
fied two ounces for breakfast, or frustulum, and eight ounces 
or the fourth part of a meal or a light collation, as the case 
may be. We now say that, if you can get along on this on 
fast days in Lent and outside of it and can properly per- 
form your duties without injury to your health, you should 
continue to do so. If you cannot do this, but can observe 
the law of fasting by taking what is necessary to carry out 
the duties of your state of life, we urge you to do so, pro- 
vided that you take but one full meal a day and do not change 
your Lenten breakfast into your ordinary breakfast (unless 
your usual breakfast is a frustulwm), or your Lenten supper 
or lunch into your ordinary supper or lunch (unless your 
usual supper or lunch is a very light one). The maximum 
amount of food taken at the breakfast and supper combined 
should not equal the amount taken at the one full meal. If 
you can fast more easily by taking a light lunch at noon and 
the full meal in the evening, you should do so.” We think, 
with due respect, that the ordinary may also suggest a dif- 
ference in quality, e.g., in the breakfast for those who need 
it, such as the use of eggs, fruit juices and a little butter, 
cereals, etc. Canon 1251 leaves the determination of the 
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quality as well as the quantity of the food to be taken at the 

frustulum and collation to approved local custom. The ony 
arone . = 5 

restriction is that meat may not be taken at these refections. 

After stating the above (or something equivalent) for say, 
one, two, or three years, the ordinary may then say: “ As to 
quantity, the practice is now approved of taking the quantity 
necessary to perform the duties of your state of life. [He 
may also suggest the quality allowed.] You may not take 
more than is necesary to avoid injuring your health or im- 
peding your work (according to your state of life). The 
breakfast must be less than your usual breakfast, unless your 
usual breakfast is a frustulum. The collation must be less 
than your ordinary supper or lunch unless your usual supper 
or lunch is a very light one.” Thus this norm becomes a 
“ consuetudo probata” and the law of canon 1251 is observed. 
It might be better if the ordinaries of a province arranged it 
together, but I know of nothing to prohibit an ordinary from 
doing it alone in his own diocese, in synod or outside of synod. 
From this point on, the law would bind, and in conscience, 
not merely the cloistered nuns, but also the ordinary good 
Catholics. 

To the objection that this norm is too vague and liable to 
scruples, we reply that the present “two and eight” has, in 
fact, caused scruples and prevented the people from fasting. 

: Noldin-Schmitt (loc. cit.) say: “Probata locorum consuetudo hic non 
designare potest consuetudinem sensu iuridico legitime praescriptam, sed potius 
receptum usum, qui in variis regionibus ex diversis occasionibus varius est. 
Ubi ergo hucusque carnes non sumebantur, nec abhinc sumi possunt.” He 
refers to the interpretation of the Pontifical Commission of Interpretation 
given on October 29, 1919 (Acta Apostolicae Sedis, XI [1919], 480). In The 
Canon Law Digest of Bouscaren (I [Milwaukee: Bruce, 1934], 586), the full 
text is as follows: “The Code Commission was asked whether one may safely 
hold the doctrine which is taught by some authors that since the publication 
of the Code it is permitted to eat meat more than once a day on days which 
are of fast only and not of fast and abstinence. The Eminent President of the 
Code Commission replied: In the negative.” Bouscaren appends a significant 
note to the effect that in the plenary session of December 9, 1917, the Emi- 
nent Fathers proposed the following question: Whether questions which are of 


lesser importance or which offer no great difficulty can be answered by the 
Eminent President of the Commission. The reply—In the affirmative. 
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With the norm which we have suggested, many more of the 
faithful can observe the law. There will be more work for 
the confessors and priests, but it will be most welcome when 
they think of the good that will be accomplished. In the 
confessional, in the pulpit and in the press the Church will 
instruct the faithful in the observance of this law.’ Many 
“give up” candy, tobacco, entertainments etc. for Lent but 
do not fast. Let them be taught that the law of the Church, 
fasting, is of obligation and comes first and that private works 
of penance and mortification, while very laudable and to be 
encouraged, are of counsel only. 

This relative norm receives confirmation from the decrees 
of the Provincial Council of Malines in 1937 which were ap- 
proved by the Sacred Congregation of the Council in 1938. In 
this Council the assembled fathers urge that, while the faithful 
should not change the morning refreshment into a breakfast 
or the evening collation into a supper, they should not propose 
such an interpretation of the law of fasting as to make its ob- 
servance practically impossible for the great majority of 
people. The following section, taken from the sixty-ninth 
decree of the Council, will give us a clear idea of its mind. 
“Tn quantitate ciborum determinanda, salva conditione unicae 
plenae comestionis, ratio haberi potest complexionis corporis, 
aetatis, occupationis personae jejunantis, etiam durationis 
jejunii. Generatim unicuique licebit tantam cibi quantita- 
tem sumere quanta cuique necessaria est ad vitandam indis- 
positionem quae ipsum impediat quominus officia status 
convenienter adimplere valeat; et ex eo quod jejunium 
quadragesimale, utpote longum et continuum, difficilius sus- 
tinetur quam jejunia vigiliarum et quatuor temporum, refecti- 
unculae paulo abundantiores infra illud permitti possunt,” 

Decree seventy follows: “Ita fas est sperare fore ut fideles 
ad spiritum mortificationis et poenitentiae redeant; caven- 
dum est ne lex jejunii, quae tam salutaris est quaeque exemplo 
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Domini doctrinaque Patrum ab exordiis Ecclesiae orta est, 
desuetudine pereat.” °* 

In decree sixty eight of this Council the words “usus pro- 
bati” are employed in place of “ consuetudo probata.” We 
note that this is addressed to the faithful, not to the clergy— 
“the faithful should not propose an interpretation of the 
law of fasting in such a way as to make its observance practi- 
cally impossible for the great majority of people.” 

Commenting on the decrees of this Provincial Council of 
Malines concerning fasting, Fr. Roy says: “This text of the 
law clearly defines the state of the question and reassures the 
moralists. The relative norm is thus consecrated and ad- 
mitted with the approbation of the Holy See for a whole 
ecclesiastical province and an entire country, Belgium. One 
can no longer call temerarious those who propose it as a safe 
rule to follow in practice.” °° 

Father Damen in a scholion, “ De quantitate cibi in refec- 
tiuncula et collatiuncula vespertina”’, mentions those advo- 
cating the new norm and quotes the decrees of the Malines 
Provincial Council, recalls that they have been approved by 
the Holy See and says of them: “ Haec sapienter decreta 
sunt.” His interesting “notae pro praxi” follow: 1) “Ti 
qui probatam consuetudinem sat rigidam supra pro utraque 
refectiuncula indicatam servare valent, quin inde impediantur 
ab officiis status sui convenienter adimplendis, eam servare 
tenentur, etiamsi inde incommodum famis persentiant; id 
enim observantiae legis intrinsecum est. Cavendum igitur ne 
isti ad exemplum aliorum majore cibi quantitate indigentium, 
mensuram sibi permissam excedant. ..... 2) Quantitas per- 
missa vi ipsius consuetudinis jam olim vigentis salva legis 
etiam integritate tantisper augeri potest, quando aliquis 


54 Cf. Acta et Decreta Concilii Provincialis M echlinensis (Malines: Dessain, 
1938). Van Hove mentions the papal approbation and notes that this revo- 
lutionary decree is merely a suggestion of the Council and without the force of 


law—cf. Ephemerides Theologicae Lovanienses, XV (1938), 600. Cited by 
Courneen, ibid., p. 468. 


55 Ibid., p. 41. 
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majori eget nutrimento; sicut pro coenula jam tempore S. 
Alfonsi id attestantis, Doctores communiter admittebant. 
Attamen laudabiliter suadetur hujusmodi praxis, quo majores 
numero fideles jejunii beneficiis fruantur atque via ad 
novam consuetudinem probatam sternatur.” *° 

Article 240, n. 6 of the Synodal Constitutions of Montreal 
(1938) reads: “ The faithful who fast must take only one full 
meal on the same day; at the other two meals, they take 
notably less food than they do ordinarily at these same meals. 
The quality and quantity of food to be taken should be in- 
terpreted according to local customs and the particular cir- 
cumstances of each person.” ** 

In the Lenten regulations for the Archdiocese of Quebec 
(1937), Article 6 reads: “ Among us the usage is to take about 
two ounces of nourishment in the morning, and about eight 
ounces in the evening. But when it is necessary, one may 
take a little more, for example, the third of his ordinary 
breakfast or supper and still observe the law of fasting; that 
which permits a great many Christians to observe the sub- 
stance of the Lenten fast.” °° 

In Article 9 of the second diocesan synod of Quebec of 1940, 
we read: “As to the quantity, it has been a long prevailing 
custom to take two ounces in the morning and eight ounces 


56 Op. cit., I, 732, 733. (Italics inserted.) Father Damen, a Redemptorist, 
is professor of moral theology at the Pontifical College of the Propaganda in 
Rome and is one of the great moral theologians of the Church. 


57 This provision of the Synodal Constitutions reads in the original: “Les 
fideles qui jetinent ne doivent faire qu’un seul repas complet le méme jour; 
aux autres repas, ils prennent notablement moins de nourriture qu-ils n’en 
prennent ordinairement aux mémes repas. On interprete la qualité et la 
quantité de nourriture a prendre, selon les coutumes locales et les circonstances 
particuliéres.” 


58 This article of the Lenten regulations of the Archdiocese for 1937, after 
quoting canon 1251, §1, says: “Chez nous, lusage est de prendre environ 
deux onces de nourriture le matin, environ huit onces le soir. Mais quand 
il en est besoin, on peut prendre un peu plus, par example le tiers de son 
déjeuner ou de son souper des temps ordinaires et observer encore la loi du 
jetine: ce qui permet 4 beaucoup de chrétiens d’observer dans sa substance le 


jetine quadragésimal.” 
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in the evening. But the usage is now approved of taking, isd 
example, the third of one’s ordinary breakfast or of one’s 
ordinary supper, or even the quantity of nourishment neces- 
sary to be able to perform one’s ordinary duties all during 
Lent and without injuring one’s health.” ** The quality of 
food is determined by local custom. I believe that the same 
foods are permitted both at the frustulum and collation. By 
approving this usage the relative norm becomes a “ probata 
consuetudo ” and one can use it, if necessary, and observe the 
law of canon 1251. 

The Lenten regulations for the Diocese of Joliette, Canada, 
1945, follow the recommendations of the Provincial Council 
of Malines.®° 

If the relative norm is adopted, it might be well for each 
ordinary to publish a pamphlet in his own diocese for the 
faithful giving a brief history of the laws of fast and absti- 
nence in the official Lenten regulations, and to devote a single 
page to each category bound by the laws, with a clear brief * 
explanation of the excusations and dispensations and the dif- 


ference between them, and explanation of the workingmen’s 
indult. 


59 Article 9 of the Lenten regulations for the Diocese of Quebec (annexed 
to the acts and decrees of the II Diocesan Synod of Quebec [1940], pp. 310, 
311), quotes Canon 1257, §1, and goes on to say: “Chez nous ]’usage permet, 
quant a la qualité, toute nourriture permise les jours maigres. Pour la 
quantité, la coutume a longtemps prévalu de prendre environ deux onces le 
matin et huit onces le soir. Mais l’usage est maintenant approuvé de prendre, 
par exemple, le tiers de son déjeuner ou de son souper des temps ordinaires, 
ou méme la quantité de nourriture nécessaire pour pouvoir vaquer, tout le 
long du Caréme et sans nuire a sa santé, A ses occupations ordinaires.” (Italics 
inserted in the English translation given in the body of the text above.) 


60 Cf. Actes et Decrets du Premier Synode de Joliette (1945). Article 220, 
par. 6, reads: “Les fidéles qui jettment ne doivent faire qu’un seul repas 
complet le méme jour; aux deux autres repas, ils prennent notablement moins 
de nourriture qu’ils n’en prennent ordinairement aux mémes repas. On inter- 
préte la qualité et la quantité de nourriture a prendre, selon les coutumes 
locales et les circonstances particulicres de chacun, tenant compte du tempéra- 
ment, de l’age, des occupations, et de la durée du jetine prescrit. La jetine ne 
doit mettre les fidéles dans l’impossibilité d’accomplir convenablement leur 


, 


devoir d’état.” (Italics inserted.) 
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SUMMARY 


We have seen that the law of fasting has been greatly re- 
laxed throughout the centuries by indults and privileges. It 
is not nearly so rigorous now as it was in the early days of 
the Church. The law remained flexible—to be shaped to 
meet changing times and the particular circumstances of the 
people. 

The Code wished it to remain such and in canon 1251, it 
left the determination of the quantity and quality of the food 
to be taken at the frustulwm and collation, to local custom. 
The morning and evening refections are the means of the 
safeguarding of the essence of the law of fasting, that is the 
taking of only one full meal a day. 

In the eighteenth century, the moralists, with the help of 
St. Alphonsus, pretty well settled on the two and eight ounce 
measures—the absolute standard, and, although St. Alphon- 
sus did not intend to make this a fixed universal rule, his 
-successors and ecclesiastical legislators have borrowed only 
his numbers and have kept the “two and eight.” We still 
have this absolute standard, after almost two centuries, with 
the result that most of the faithful consider it an “ onus im- 
portabile’”’ and, as a consequence, do not observe the law of 
fast. 

What can be done to safeguard, in fact, to revive the ob- 
servance of, this law? Many “ auctores probati” and eccle- 
siastical writers, since the promulgation of the Code, have 
advocated the adoption of the relative standard, that is, the 
taking of what food is necessary at the morning and evening 
refections to enable them to perform the duties of their state 
of life, and without injury to their health; provided that they 
do not take as much as would constitute a second full meal. 
But they only advised this, naturally, for regions in which 
there was no local approved custom. Where are those places? 
Certainly, the dioceses of the United States are not among 
them. The two and eight ounce standard, set up by the 
moralists of the eighteenth century, continued in the Lenten 


168 THE JURIST 


Indult to Cardinal Gibbons in 1887; and promulgated in our 
Lenten regulations through the year 1947 1s still our “ pro- 
bata consuetudo.” 

The “two and eight ” is no longer the usage or custom of 
most of our people, but the ecclesiastical legislators have not 
withdrawn their approval and consent, so that still legally 
it is the “ probata consuetudo”’ here. 1 do not think that the 
ordinary should say at once—“ We hereby approve a new 
usage or custom in the matter of fasting ”, inasmuch as there 
must be an already existing usage to approve. 

Those who do not fast do not pretend todo so. They have 
no fasting usage, because, even by their own admission, most 
of the faithful do not fast. Nor can we say that the eccle- 
siastical superiors have tacitly approved any new usage, if it 
had existed, because they have continued to promulgate the 
“two and eight ” up to the present time in their Lenten regu- 
lations. 

Here is what I think can be done. The Ordinary, in his 
Lenten regulations, can urge upon the fazthful who cannot 
observe the “two and eight,” the use of the relative norm 
described above. Then, when he knows that the faithful are 
using it, and many of them will, he may, after a year or so, 
approve this usage of the people and it, once he has approved 
it, either expressly or tacitly, will become the “ probata con- 

61 At the 1947 annual meeting of The Canon Law Society some canonists 
suggested the possibility of an immediate change to the relative norm without 
waiting for a practice or usage to be established on the part of the faithful. 
Their contention is that, since the law of fasting is not being observed, the 
bishops would be justified in taking extraordinary means to preserve the law, 
even though such means would not seem to be in accordance with the termi- 
nology of canon 1251, §1. The author of this paper has preferred to suggest 
a course of action which could not be open to objection even on the part of 
the strictest canonists. The time required for the introduction of the new 
practice, namely, one year or so, would not make too great a difference, and 
would preclude the possibility of wonderment on the part of the faithful at so 
sudden a change of a long-standing law. In this short space of time many 
of the faithful who do not observe the present law, by following the relative 
norm, will not only be establishing a new fasting usage or practice, but they 


will also be actually preserving the substance of the law of fasting by not 
taking two full meals a day. 
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suetudo” of his diocese and the law of canon 1251 will be 
observed. For uniformity of legislation, it might be well to 
do this in a provincial council or meeting of the bishops of 
the province—after the example of the Council of Malines 
in 1937. 

The late Cardinal Archbishop of Quebec, however, allowed 
the use of this new norm in his Lenten regulations and ap- 
proved the new fasting usage in a diocesan synod a few years 
later. We have not heard of this having been reprobated by 
Rome, although Rome did not have to approve the decrees of 
this synod. Therefore, if an ordinary can do this in synod 
he can do the same outside of synod. 

In one of our provinces the regulations are the same for 
all the dioceses in it and are signed by the Metropolitan and 
by all the suffragan bishops, an admirable example of uni- 
formity in accordance with the suggestion of the III Plenary 
Council of Baltimore. 

I believe that this relative norm could be adopted through- 
out the Catholic world. The law of fasting would thereby, 
to a great extent, be revived and the Church and individuals 
would benefit immensely. 


The President’s Commission on Higher Education has made a decision which 
predicts without regret the gradual elimination of those private colleges and 
universities which are unable to keep pace with their publicly endowed com- 
petitors. It aims to provide for 4,600,000 college students by 1960. This in- 
cludes tuition-free education up to the fourteenth year, federal subsidies to 
expand the plant and cover the running costs of public colleges, and a huge 
program of scholarships and fellowships. 


INTENTION CONTRA BONUM PROLIS: 
ITS NATURE AND PROOF * 


HE purpose of this paper is to present, against a brief 
summary of the law and theory of the nature of an 
intention contra bonum prolis, some practical sug- 

gestions and illustrations of the presumptions and methods 
of proof of the invalidity of a marriage contracted with such 
an intention. The first part of the paper will therefore treat 
of the law and its interpretation by approved authors. The 
second part will develop the extent to which the principles 
derived therefrom can actually be applied in the difficult 
matter of discerning the internal fact of simulated consent. 


I. Tur NaTurRE OF AN INTENTION ContTRA BONUM PROLIS 


Canon 1086 § 2 states concisely the law regarding that 
partial simulation commonly termed an intention contra 
bonum prolis, viz.: if one or both parties, by a positive act 
of the will, excludes the unrestricted right to the conjugal act, 
he enters into an invalid contract. Canon 1092,2°, makes 
a particular application of this law to conditional consent: 
a condition regarding the future, once placed and not revoked, 
renders marriage invalid if it is against the substance of mar- 
riage. 

Both of these canons refer to an intention which seeks to 
penetrate into and exclude the very essence of the marriage 
contract. They refer directly to canon 1081 § 2, which defines 
matrimonial consent as the act of the will whereby each party 
gives and receives the perpetual and exclusive right over the 
body for the purpose of those acts which are of themselves 
adapted for the procreation of children. The term bonum 
prolis when applied to the matrimonial contract, signifies this 

* Paper read at the Regional Meeting of The Canon Law Society of America 


in New York on February 17, 1948, by Rev. John L. Hammill, J. C. D., Vice 
Chancellor of the Diocese of Ogdensburg. 
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essential object of true matrimonial consent: the reciprocal, 
exclusive and perpetual right of the parties to each other’s 
body for the purpose of performing those acts suitable of 
themselves for the procreation of children. Although many 
different motives may exist uppermost in the minds of the 
contracting parties, no matrimonial consent can be valid 
which does not at least implicitly include this essential 
object.t. When another object is willed which excludes the 
right to the conjugal act, only an apparent marriage is sought. 

The object denoted by the term bonum prolis is the unre- 
stricted right to the procreative act. However, since this ob- 
ject is generally only implicitly willed, and since the contract- 
ing parties rarely have the training necessary to distinguish 
between rights and their use, it is helpful to study the essen- 
tial object of matrimonial consent, the bonum prolis, in its 
material element, or as St. Thomas states, 7m seipso, and in 
its formal element, or in suo principio,” 


A. THE BONUM PROLIS IN SEIPSO 


From the relation of canons 1086 § 2 and 1092, 2°, to canon 
1081 § 2, it follows, therefore, that the essential material object 
of true matrimonial consent is the performance of those acts 
which are of themselves suitable for the procreation of chil- 
dren. It is through the exclusion of these acts that a possible 
intention contra bonum prolis is generally first indicated. 
Although the formal element, the right itself, must also be 
excluded before an invalidating intention will result, a clear 
concept of the meaning and content of the object of that right, 

1“Non est necesse ut expressis verbis traditio et acceptatio in corpus fiat, 
sed sufficit ut implicite fiat per dictum verbum wtique aut simile, nec etiam 
necesse est ut contrahentes expresse cogitent de iure ad copulam quod con- 
tinetur in traditione et acceptatione iuris in corpus, sed sufficit ut dent con- 
sensum in societatem matrimonialem quam sciant destinari ad filiorum pro- 
creationem, quamvis forte modum quo fit generatio ignorent, dummodo tamen 
positivo actu voluntatis ius ad copulam non excludant.”—Coronata, De Sacra- 


mentis, III (Rome-Taurini, 1946), n. 429. Cf. S. R. R., Nullitates, matrimona, 
10 febr. 1938, coram R. P. D. Iulio Grazioli, dec. XI, n. 2—Decisiones, XXX 


(1938), 96. 


2 Summa Theologica, Supplementum, q. 49, art. 3, in c. 
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the bonum prolis in seipso, must be had before any further 
consideration. 

The exact meaning of the term bonum prolis in sevpso, as 
the object of the matrimonial right, can be had only by a 
study of the meaning of the term “ actus per se aptos ad prolis 
generationem” of canon 1081 § 2. The meaning of this 
phrase, which refers ta the copula perfecta, has for years been 
the object of much controversy among canonists in the con- 
sideration of the impediment of impotency. Many canonists 
hold that the conjugal act is not of itself suitable for gener- 
ation, unless it is efficacious for procreation. They conclude 
that the impediment of impotency is present when either the 
man or the woman is sterile? However, an equally impres- 
sive number of canonists give the weight of extrinsic prob- 
ability, at least, to the opinion that the impediment of im- 
potency refers only to the capacity for the performance of 
the conjugal act, regardless of its ultimate efficacy for gener- 
ation. They require merely the penetration of the vagina and 
the effusion of true semen therein.* To explain their position, 
they distinguish between two phases of the generative proc- 
ess: the actio humana and the actio naturae. The actio 
humana, to quote Gasparri, “ concluditur penetratione mem- 
bri virilis in vaginam et effusione veri seminis in eadem; 
deinde incipit actio naturae. ... Actio humana dicitur copula 
vel coitus. ... Actio naturae est praecipue mulieris; eiusque 
functiones sunt transitus spermatis ad interiora, descensus 
ovuli maturi, evolutio fetus in utero, partus.” ® 


3 Cf. Coronata, zbid., nn. 300; 303. 


ante A ‘ : : : : 

4“ Alii tamen, et quidem inter moderniores communius, in muliere pro 
copula perfecta, seu pro consummatione matrimonii adeoque etiam ad hoc ut 
potens habeatur requirunt solam vaginam absolute et relative penetrabilem, 


quamvis desint ovaria et uterus necnon alia organa postvaginalia.”—Coronata, 
wbid., n. 300. 


» Gasparri, Tractatus Canonicus de Matrimonio (2. ed., 2 vols. Romae: 
Typis Polyglottis Vaticanis, 1932), I, n. 509. But Zeiger seems to coeiade in 
the concept of the actio humana whatever is subject to interference by free will 
pros to conception. Griese seems to agree with him in this. Cf. Zeiger 

Nova Matrimonii Definitio ”—Periodica, XX (1981), 37*-59*—pp. 55* sad 
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As a result of this controversy, in which no authoritative 
decision has been given, the impediment of impotency is cer- 
tainly restricted to the impossibility of coition, and does not 
include sterility as such. The certain definition of the copula 
perfecta therefore must be restricted to this notion of im- 
potency. It cannot be made to include generation or concep- 
tion, but must refer entirely to the actio humana. Likewise, 
the essential object of the matrimonial right can be stated 
with certitude only to be the actio humana, which is com- 
pleted “ sola effusione seminis in vase muliebri”.7 

In applying this definition of the meaning of acts of them- 
selves suitable for procreation to an intention contra bonum 
prolis, an additional distinction must be made. In the dis- 
cussion of impotency and sterility, reference is made to the 
negative aspect, that is the extent to which natural defects 
may exist without resulting in the impediment. Likewise, 
in the discussion of an intention contra bonum prolis, the 
negative emphasis must be made to determine the extent to 
which interference in the generative process may result with- 
out excluding the essential object of the matrimonial right.® 
The definition of the object of the matrimonial right, of the 
bonum prolis in seipso, therefore, can be stated thus: the per- 


58*; Griese, The Marriage Contract and the Procreation of Offspring, The 
Catholic University of America Canon Law Studies, n. 226 (Washington, 
D. C.: The Catholic University of America Press, 1946), p. 22. 


6 Obviously sterility, being a more comprehensive term, exists wherever 1m- 
potency exists, but not vice versa. 


7“Notio copulae coniugalis non potest fieri dependens ab illo fine (scl. 
generationis humanae), sed solum respici debet in actione humana, ad quam 
immediate fit traditio corporum, quae obiectum matrimoni constitut: tla 
autem actio humana perficitur sola effusione seminis in vase muliebri; quae 
deinde sequuntur unice dependent ab actione naturae, quae variis ex causis 
frustrari potest ac suo effectu privari.”—Wernz-Vidal, Ius Canonicum, III, (3. 
ed., Romae, 1946), n. 217 (italics inserted). 


8 Cf. Griese, l.c.; Zeiger, l.c. However these authors seem to extend the 
negative element further than is warranted by the definition of copula per- 
fecta within the limits of certitude resulting from the controversy on im- 
potency. 


174 THE JURIST 


formance of acts of themselves suitable for the procreation 
of children, in such a way that nothing is done to impede the 
performance of these acts in a natural manner. 

From this definition can be concluded with certainty that 
an intention to refrain from the conjugal act altogether pos- 
itively excludes the essential object of the matrimonial right. 
Similarly, an intention to use contraceptives in the very act 
of intercourse, and which impede the act itself, excludes the 
essential object of the matrimonial right in a negative man- 
ner.” 

In the light of the present impossibility to extend with cer- 
tainty the definition of the object of the matrimonial right 
beyond the mere conjugal act itself, the penetration of the 
vagina and the deposition of the true semen therein, any in- 
terference with the generative process after the completion 
of this act does not seem to exclude with certainty the essential 
object of the matrimonial right. The present paper, there- 
fore, presents the view that the intention to perform the 
conjugal act in a natural manner, and to impede its outcome 
only afterwards by ejecting or destroying the semen after the 
completion of the act, is not contrary to the actio humana, but 


9 The use of a pessary or other membrane to close off the vaginal canal at 
its entrance into the uterus during the act of intercourse is considered as im- 
peding the copula perfecta, and therefore included under this definition of the 
bonum prolis in seipso. Note, “ Obstaculum in vagina residens plenam pene- 
trationem veretri atque spermatis impediens, haberi sane nequit ut vitum 
postvaginale ”—S. R. R., Nullitatis matrimonii, 17 apr. 1926, coram R. P. D. 
Maximo Massimi, dec. XVII, n. 2—Decisiones, XVIII (1926), 135. Likewise, 
in this connection, is the following quotation from Parrillo: “. . . et sunt 
vitia, quae excludunt in copula ipsam relationem essentialem, quatenus genera- 
tionem absolute impediunt, afficiendo ipsa organa copulationis ; et vitia huius 
generis inducunt impotentiam coeundi, quia nempe coitum vitiant in sua 
essentia, eumque reddunt naturae ordinationi contrarium.”—S. R. R., Nullitatis 
matrimonii, 22 dec. 1925, coram R. P. D. Francisco Parillo, dec. LIII, n. 8— 
Decisiones, XVII (1925), 431 (italics inserted). Cf. also De Smet, Tractatus 
Theologico-Canonicus de Sponsalibus et Matrimonio (4. ed., Brugis: Car. 
Beyaert, 1927), n. 550; Vermeersch, Theologiae Moralis Principia, Responsa, 
Consila IV (3. ed. Roma, 1944), n. 47; Vermeersch in Pertodica, XIV (1925), 
pp. (54)-(64); 8. R. R., Nullitatis matrimonit, 9 febr. 1937, coram R. P. D. 
Henrico Quattrocolo, dec. X, n. 2—Decisiones, XXIX (1937), 78. 
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only to the actio naturae. Such practices do not with cer- 
tainly exclude the essential object of the matrimonial right 
as implied in the certain interpretation of the term of canon 
1081 § 2: actus de se aptos ad prolis generationem. Although 
such practices would be against conception, they would not 
be against the bonum prolis in seipso.?° 

The practical application of this distinction will perhaps 
be rare, since those bent on avoiding children will probably 
not depend entirely upon means used after the copula to 
attain their purpose. It does have an application in the dis- 
cussion of the intention to induce sterility by medical means. 
After such an operation, unless impotency also results, the 
natural performance of coition need not be interfered with. 
Such intentions are not contra bonum prolis in itself. 

The term bonum prolis has the wider connotation of the 
physical, moral and religious welfare of children, when ap- 
plied to matrimony as a state in life. Pre-Code canonists for 
this reason debated whether such intentions as aborticide, 
infanticide, abandoning children, and of rearing them in 
heresy or infidelity, were against the bonum prolis in seipso * 
However, this wider extension of the term bonum prolis, at 
least according to those authors who restrict the meaning of 


10 The authors consulted do not develop this position. However, Ayrinhac 
seems to be in accord with it, in the following quotation: “ Canonistae genera- 
tim conditiones contrarias bono physico prolis, de abortu procurando, de im- 
pedienda conceptione, .. . ut repugnantes substantiae matrimonii habent .. . 
Quidem tamen, et ut videtur verius ac conformius principis supra: expositis, 
illas omnes ut turpes habent, non autem contra substantiam.’—Jus Pontificium, 
XXIV (1944), 33 (italics inserted.) Cf. also, De Smet, o.c., n. 155; Vermeer- 
sch-Creusen, Epitome Iuris Canonici, II (5. ed., Mechliniae-Romae: H. Des- 
sain, 1934), n. 381. Since these authors, however, cannot be said to be ab- 
solutely in favor of this position, it does not seem possible to cite them as 
offering extrinsic probability to this position. 


11 Although many authors include this intention among those contra bonum 
prolis, the modern authors seem to favor considering it as equivocal, and 
merely an indication of a possible intention contra bonum prolis. Cf. Gasparri, 
o.c. II, n. 829. 


12 Cf. Coronata, o.c., III, n. 515. 
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impotency to the impossibility of coition,”* connotes far more 
than the essential object of the marriage right, which is the 
natural unimpeded performance of the. conjugal act. Inten- 
tions then against the welfare of children already conceived 
refer entirely to the fulfillment of the obligations subsequent 
to the contract of marriage and incumbent upon the marriage 
state. More recent authors rightly exclude these intentions 
from those contra bonum prolis in seipso.* 


B. BONUM PROLIS IN SUO PRINCIPIO 


So far, we have considered the material object of the essence 
of true matrimonial consent, the object of the matrimonial 
right, the bonum prolis in seipso. After the evil intention is 
found to exclude the acts resulting of themselves in concep- 
tion, a further determination must be made before the inten- 
tion can be judged to invalidate marriage. Following St. 
Thomas, the distinction between the right to those acts re- 
sulting of themselves in conception, and the use of that right 
by the performance of those acts has been made consistently. 
The consent of the parties is the efficient cause of matrimony. 
Through consent can be transferred only the right to acts, 
not acts themselves. As in all contracts, the fulfillment of 
the rights in marriage is a subsequent event presupposing the 
existence of the contract. An inference from the non-use of 
a thing cannot be validly made to its non-existence. Also, 
the abuse or non-use of the rights of marriage is no proof that 
these rights were not granted at the moment that the contract 
was made. It must be determined then whether the will 
contrary to the conjugal act further intended to exclude it as 
a matter of right and of the repudiation of an obligation. It 
must be further determined whether the essential object of 
matrimonial consent was excluded formally as a right. It 
must be determined whether the bonum prolis was excluded 
Mm suo principio, in its juridical origin, as a right. 

18 Zeiger, ibid., p. 40*. 

14 Griese, 0.c., p. 25. 


15 Summa Theologica, l.c. 
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Much of the difficulty encountered in deciding the invalid- 
ity of marriages on the grounds of an intention contra bonum 
prolis arises from this distinction: between the right and its 
use. This distinction is particularly emphasized in the dis- 
cussion of the intention of pious persons to enter marriage 
with a mutual vow of chastity. In such a case, their direct 
intention is the practice of heroic virtue. It is only indirectly 
against the act of procreation. Those who hold it as an ex- 
clusion of the right to the conjugal act, state that a right 
which cannot be used is no right at all. To demonstrate that 
it is not an exclusion of the right, it is pointed out that the 
right is truly transferred since the performance of the con- 
jugal act by such spouses would not be a sin against justice, 
or adultery, but a sin against their vows.’® If the parties 
oblige themselves to refrain from seeking the debitum, rather 
than exclude their obligations to each other, the right would 
not be excluded.” If they express as the condition of their 
consent: “ provided that I have no obligation to grant you 
the marriage right ”, the right would evidently be excluded.*® 
The controversy centers upon the condition merely to avoid 
conception by the lawful means of observing continence. 
Until an authoritative decision is given by the Holy See, such 
intentions, even perpetually excluding conception by lawful 
means, are presumed to be valid.” 

A further illustration of the distinction between the right and 
its use is seen in the discussion of the proposition: “ I marry 
you, provided that I have no obligation to grant you the use 
of the marriage right unlawfully.” In considering this prop- 


16 Gasparri, De Matrimonio, II, n. 903. 
17 Wernz-Vidal, Ius Canonicum, V, n. 521. 
18 Griese, 0.¢., p. 34. 


19§. R. R., Nullitatis matrimonit, 17 maii 1937, coram R. P. D. Arcturo 
Wynen, dec. XXXIV, n. 2—Decisiones, XXIX (1937), 348; 5S. R. R., Nullitatis 
matrimonii, 14 iun. 1933, coram R. P. D. Andrea Jullien, dec. XLII, n. 2— 
Decisiones, XXV (1933), 367; S. R. R., Nullitatis matrimonu, 20 ian. 1938, 
coram R. P. D. Francisco Guglielmi, dec. IV, n. 3—Decisiones, XXV (1933), 24. 


178 THE JURIST 


osition, it must be remembered that a person may seek the 
marriage right in justice, although by so doing he sins against 
other precepts. When bound by a vow of chastity, a person 
seeking the marriage right sins against the precepts of re- 
ligion. Immoderate demands for the exercise of the right 
are sins against charity and temperance. Hence, since the 
proposition mentioned above, ruling out all unlawful access 
would restrict this right in justice, it would be against the 
substance of marriage. If, however, the proposition were so 
stated that the only basis for refusing the use of the right 
was one of justice, the consent would be valid.*® A person, 
for example, can in justice refuse the obligation to the mar- 
riage act when the other party has committed adultery. 

This discussion among early canonists is more practical 
today when applied to the use of the Rhythm theory.’ If 
the intention adverse to conception is formed so as to reject 
the obligation itself to perform acts suitable for the procre- 
ation of children, the matrimonial consent will be invalid. 
If it refers only to the non-fulfillment of this obligation, and 
to the non-use of the right transferred, the consent will be 
valid. Regarding the external forum, however, what has 
been said concerning the presumption in favor of the validity 
of consent conditioned upon a vow of perpetual chastity must 
be applied here also. 


C. TYPES OF INTENTIONS INVALIDATING CONSENT 


Not only must the object of the intention be the exclusion 
of the right to acts suitable of themselves for conception, but 
the act of the will must be a part of and modify the general 
intention to marry. In the one act of the will, there must be 
the general object of the union of the parties under the ap- 
pearance of marriage, and the positive particular exclusion 
of the right or corresponding obligation of performing the 


20Sanchez, Disputationum de Sancto Matrir 2 : 
hez, 2 § nonu Sacramento Tomi Tres 
(Antverpiae, 1626), V, disp. XI. 


21 Wanenmacher, “Some Questions on Vitiated Matrimonial Consent,”— 
The Ecclesiastical Review, C (1939), 491. 
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acts suitable for the procreation of children. The object of 
union with the other party under the external form of mar- 
riage is perceived by the intellect and sought by the will as 
desirable, but only without the essential element of marriage 
characterized by the bonum prolis. Nothing else is sought 
by the will, except union with the other party under the ap- 
pearance of marriage without its essential object. Unless the 
right to the proper exercise of the conjugal act is excluded, 
the will does not desire the union with the other party. This 
is the positive influence which the intention contra bonum 
prolis must have on the act of consent to invalidate it intrin- 
sically. 

The intention contra bonum prolis cannot, therefore, be an 
interpretative intention. The object of an interpretative in- 
tention is not at the time perceived by the intellect and exerts 
no positive influence on the consent. Thus an error of the 
intellect whereby contraceptive practices in the marriage act 
would be regarded as a matter of right, would not of itself 
evoke a positive act of the will. Unless the error were chal- 
lenged by another party and brought into consciousness, it 
would not have a positive influence on the contract.”” Nor 
would a habitual intention invalidate the contract. Such an 
intention is understood by the Rota as one which was once 
had, but no longer exerts an influence on the act of the will.” 


22“ Bx dictis, consensum matrimonialem, sicut bene consistere potest cum 
errore—ex parte intellectus—circa naturam vel essentiales proprietates matri- 
monii, ad normam can. 1084; ita quod attinet ad voluntatem, posse optime 
consistere cum prava animi dispositione vel intentione non implendi pravae 
intentionis, ut ex gr. vitae consuetudo etiam habitualiter obligationibus con- 
traria, necnon externae manifestationes eiusdem intentionis, etiam erroris, 
_ circa bonum prolis non probant contrahentes actu positivo in matrimonio con- 
trahendo voluisse tradere et acceptare ius in corpus in ordine ad actus per se 
aptos ad generationem, sed tantum eos hoc iure de facto abuti velle atque 
obligationes assumptas violare.”—S. R. R., Nullitatis matrimoni, 13 maii 1936, 
coram R. P. D. Francisco Guglielmi, dec. XXXV, n. 5—Decisiones, XXVIII 
(1936), 335. Cf. Cappello, Tractatus Canonico-Moralis de Sacramentis, Vol. 
Ill, De Matrimonio (Romae: Marietti, 1933), n. 583. 


238. R.R., Nullitatis matrimonit, 24 iul. 1935, coram R. P. D. Iulio Grazioli, 
dec. LIV, n. 6—Decisiones, XXVII (1935), 458. 
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The only particular intentions which exert the positive in- 
fluence on the act of the will sufficient to exclude an essential 
element of true matrimonial consent are the virtual intentions 
and the actual intentions. A virtual intention, though pre- 
viously formed, continues positively to influence the choice. 
An actual intention is formed at the moment of willing the 
marriage.”* 

To express the fact that the contrary particular intention 
must be’ introduced into and modify the marriage contract 
itself, authors use the term deducta in pactum. Some early 
canonists used this term to express a mutual stipulation or 
pact, agreed upon between the parties. They maintained 
that the marriage contract was invalid only when the inten- 
tion contra bonum prolis was agreed upon by both parties in 
such a mutual pact.?? They reasoned that unless a pact was 
agreed upon between the parties, the non-fulfillment of the 
obligation or the violation of the right was intended rather 
than the rejection of the right and obligation themselves. 
Also, they held that unless the simulated consent were ex- 
ternally manifested, it was ineffective to offset the evident 
intention to contract a true marriage. 

Today, the expression deducta in pactum usually refers to 
the marriage contract itself. It means that the particular 
contrary intention must be introduced into and positively 
influence the matrimonial consent. Even if only one of the 
parties has such an intention, it is sufficient to invalidate 
the marriage.”° 

This positive act of the will, whereby the right to the con- 
jugal act is excluded, may be either a simple act, or a condi- 
tion. Hence, canon 1092, 2°, states that a condition regard- 


24 D’Annibale, Summula Theologiae Moralis (3 ed., 3 vols., Romae, 1891) 
Prolegomena, n. 135. , 


25 ‘ * . vs 
. . . Sl tamen haberet intentionem adversam aliis duobus matrimonii 


bonis [scl. prolis et fidei], corde solo intentam, nec in pactum deductam 


series utique ”—Sanchez, De Sancto Matrimonii Sacramento, II, disp. XXIX 
vy WN. . a 


26 Cf. Coronata, o.c., III, n. 459. 
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ing the future, against the substance of marriage, renders it 
invalid. As Cappello states, all conditions against the sub- 
stance of marriage are, at least reductively, regarding the 
future.** Unless the condition imposes obligations to be ful- 
filled in the future, contrary to the substance of marriage, it 
cannot affect a right, the exercise of which must take place 
in the future.** However, it is necessary to examine into the 
meaning of the words by which the condition is expressed, 
Since sometimes the intention of the one making the condi- 
tion regards the future, although the words seem to refer to 
the past.?° 

The condition which invalidates marriage must actually 
modify the matrimonial consent. It must indicate a positive 
intention against the substance of marriage. It must be a 
true condition in the strict sense. That is, the exclusion of 
the conjugal act must be a sine qua non of the giving of con- 
sent. Anything short of this must be construed as a mode, 
demonstration, cause, or other improper condition.*° 


D. TEMPORARY EXCLUSION OF THE RIGHT 


According to the principles which we have have just re- 
viewed, a marriage is invalid if one or both of the parties ex- 
cludes the right to the conjugal act, whether this intention is 
expressed by a positive act of the will, a pact or agreement 
between the parties, or a sine qua non condition. The de- 
scription of the right to the conjugal act is contained in canon 
1081 § 2, which, as previously said, states that this right must 
be perpetual and exclusive. The perpetuity of the marriage 
right implies that the rights and obligations exist continuously 
throughout the duration of the marriage. In this sense, the 


27 De Sacramentis, III, n. 630. 
28 Wernz-Vidal, Jus Canonicum, V, n. 518, nota 31. 
29 Griese, 0.c., p. 72. 


30 Cf. Timlin, Conditional Matrimonial Consent, The Catholic University of 
America Canon Law Studies, n. 89 (Washington, D. C.: The Catholic Univer- 
sity of America, 1934), p. 79. 
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expression omne ius of canon 1086 § 2 is to be understood as 
implying a perpetual and unrestricted right. Therefore, the 
exclusion of an unrestricted right may result, not only from 
a total refusal of it, but also from any restriction placed upon 
the right. Hence, a temporary exclusion of the marriage 
right, as well as a perpetual exclusion of that right, will render 
marriage invalid. 

Before proceeding to discuss the proof of an intention contra 
bonum prolis, a description of this intention can be stated by 
way of summary. An intention contra bonum prolis is one: 

a) which is a positive act of the will, whether it is a simple 
act, a true condition, or an agreement between both parties; 

b) which has as its object the refusal to transfer the right 
or to accept the obligation to perform those acts which are 
designed by God for the procreation of offspring, without 
impeding, in the performance of the acts themselves, their 
natural outcome; 

ce) in which this exclusion of the right or obligation is either 
perpetual or temporary. 


II. Proor or AN INTENTION ContrRA Bonum PROLIS 


The material for the second part of this paper has been 
taken chiefly from a study of the Rota Decisions given on 
these grounds from 1932 until the latest published volume, 
including those cases decided in 1938. A digest of the study 
of the cases prior to 1932 is given in detail in the Dissertation 
of Dr. Griese on this subject, recently published by The School 
of Canon Law of The Catholic University of America. A 
brief summary of the cases decided on the grounds of an in- 
tention contra bonum prolis in the seven years since 1932 
indicates that 48 final sentences were rendered in favor of 
marriage, and that only 15 decisions of nullity were executed. 
There were four decisions appealed, and decided after 1938. 

318. R. R., Nullitatis matrimonii, 3 aug. 1935, coram R. P. D. Guillelmo 


Heard, dec. LXII, n. 9—Decisiones, XXVII (1935), 536; Lehmkuhl, Theologia 
Moralis (4. ed., 2 vols., Friburgi Brisgoviae, 1887), II, n. 689, et alii. 
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Although the sentences in these four cases are not yet pub- 
lished, we learn from the Acta Apostolicae Sedis that one of 
these was rendered in favor of the marriage, and the other 
three declared the marriages null. It is interesting to note 
that of the 49 decisions ultimately granted in favor of mar- 
riage, the intention contra bonum prolis was expressed by an 
agreement between the parties in only 10, and by an intention ~ 
on the part of only one of the parties in 39. In the 19 decid- 
ing the marriages invalid, the intention was expressed by an 
agreement between both parties in 8, and on the part of only 
one party in 11.” 


A. PRESUMPTIONS 


The proof of an intention contra bonum prolis must be such 
as will overcome, not only the general presumption of canon 
1014, but also the particular application of this presumption 
in favor of marriage in canon 1086 § 1, which states that the 
internal consent of the will is presumed to be in conformity 
with the external appearances. This presumption is based on 
psychological as well as juridical reasons. It is to be believed 
only upon solid proof that a person would simulate in such 
an important matter as the sacrament of marriage, and that 
he would cause such irreparable injustice to the innocent 
party.** 

Consistent with these presumptions is the presumption, 
established in jurisprudence, that a temporary exclusion of 
the act of procreation refers to the abuse of marriage alone, 
and not to the exclusion of the right and obligation them- 
selves. This presumption is so forceful that in the thirty 
volumes of the Decisions of the Rota now published, not a 
single decision of nullity is reported where the exclusion of 
conception is temporary, although it is certain that a tem- 
porary exclusion of the right to conjugal intercourse renders 


32 Cf, Appendix, infra. 


33S. R. R., Nullitatis matrimonii, 22 iul. 1938, coram R. P. D. Ioanne Teo- 
dori, dec. LIII, n. 2—Decisiones, XXX (1938), 494. 
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marriage invalid.** The psychological reason for this pre- 
sumption is the tendency of people to regard immediate re- 
sults and practices, rather than delve into causes and juridicial 
principles involved in rights and obligations.” Once the per- 
petual exclusion of offspring is proven, a leading presumption 
is established in favor of the contention that the right to 
proper intercourse is excluded and that the marriage is in- 
valid. This, it must be remembered, is also merely a pre- 
sumption, and yields to direct proof to the ‘contrary, 1.e., 
proof that the abuse of the right, and not its exclusion, was 
intended. The burden to supply this proof rests with the 
Defender of the Bond. 

The jurisprudence of the Rota has established as presump- 
tions, favoring the invalidity of the marriage, intentions ex- 
pressed as true conditions or as agreements between the 
parties.*° However, these presumptions have their force only 
when the exclusion of conception is perpetual and unlimited.” 
They refer directly to the proof of the positive influence of 
the intention on the marriage consent. As observed in the 
summary of the cases studied, a simple act of the will on the 
part of one spouse can be proven to invalidate marriage.*® 
Finally, it should be recalled that, until an authentic decision 
of the Holy See decides the controversy over the invalidating 
effect of an intention to observe perpetual chastity, intentions 


34 Cf. Griese, o.c., p. 127; Appendix, infra; S. R. R., Nullitatis matrimonii, 
7 aug. 1934, coram R. P. D. Arcturo Wynen, dec. LXXIV, n. 4—Decisiones, 
XXVI (1934), 625. 


35“, . sive ob iuris favorem . . . sive ob rationem psychologicam qua vulgo 
solus intenditur effectus et praxis, ut est abusus, quin ascendatur ad radices 
causasve iuridicas ut sunt ius et obligatio—S. R. R., Nullitatis matrimonit, 
‘ a 1933, coram R. P. D. Ubaldo Mannucci, dec. III, n. 2—Decisiones, XXV 

933), 17. 


368. R. R., Nullitatis matrimonii, 19 maii 1936, coram R. P. D. Arcturo 
Wynen, dec. XXXVI, n. 2—Decisiones, XXVIII (1936), 342. 


878. R. R., Nullitatis matrimonii, 20 dec. 1932, coram R. P. D. Arcturo 
Wynen, dee. LVIII, n. 3—Decisiones, XXIV (1932), 583. 


38 Cf. S. R. R., Nullitatis matrimonit, 5 febr. 1934, coram R. P. D. 


of. Maxi 
Massimi, dec. IV—Decisiones, XXVI (1934), 31-36. ~ all 
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to avert conception by lawful means, even perpetually, are 
presumed not to invalidate marriage.*® 

The practical conclusion can be drawn from these presump- 
tions that, while still possible, there is very little likelihood 
of a marriage being declared invalid on the grounds of an 
intention contra bonum prolis, unless the intention is both to 
exclude conception perpetually and to do so by sinful means. 


B. PROOF OF THE INTENTION 


Presumptions of jurisprudence, since they are not stated 
in the law, are not to be relied upon unless they are based 
upon certain facts.*° The fact of a perpetual exclusion of the 
acts resulting in offspring is sufficiently proven if these three 
methods of proof are present: 1. the judicial confession of 
the one simulating the consent; 2. a proportionate cause or 
motive; and 3. circumstances antecedent to, during and fol- 
lowing the marriage, which corroborate the allegation of sim- 
ulation.*t The remainder of this paper will illustrate these 
three methods of proof from the cases studied. 

Although the confession of the parties cannot of itself 
establish the invalidity of the marriage, it is evidently a most 
important aid in arriving at the facts.** Every effort should 
be made to obtain it. But it is not so indispensable that all 
hope of proof should be abandoned if the party simulating 
consent refuses to testify or even denies the accusation. This 

39 Cf. S. R. R., Nullitatis matrimonu, 11 aug. 1932, coram R. P. D. Maximo 
Massimi, dec. XLVI—Decisiones, XXIV (1932), 433-440; 8S. R. R., Nullitatis 


matrimoni, 22 maii 1934, coram R. P. D. Arcturo Wynen, dec. XXXV— 
Decisiones, XXVI (1934), 309-321; cf. footnote 12 supra. 


408. R. R., Nullitatis matrimonii, 26 iul. 1935, coram R. P. D. Francisco 
Guglielmi, dec. LVII, n. 2—Decisiones, X XVII (1935), 482. 


41“ Tamen si tria concurrant: confessio simulantis, praesertim iurata et in- 
continenti post contractum edita, manifesta simulationis causa, denique cir- 
cumstantiae antecedentes, concomitantes et sequentes, quae simulationem 
evincant, haec sufficienter probata censetur—S. R. R., Nullitatis matrimonna, 
18 mart. 1938, coram R. P. D. Ioanne Teodori, dec. XIX, n. 5—Decisiones, 
XXX (1938), 181; cf. Cappello, o.c., III, n. 594. 


429. R. R., Nullitatis matrimonii, 29 nov. 1934, coram R. P. D. Arcturo 
Wynen, dec. LXX XIX, n. 2—Decisiones, XXVI (1934), 758. 
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defect can be supplied by extra-judicial confessions, ‘par- 
ticularly those made tempore non suspecto before reliable 
witnesses, and by other adminicular evidence.*? In two cases, 
one decided in 1934 and the other decided in 1935, the mar- 
riages were declared invalid, although the defendants denied 
making the evil intention. The fact of their perjury was 
abundantly proven by the testimony of reliable witnesses, and 
by their utter lack of morality and a sense of responsibility “ 
Because of the nature of these cases in general, the Rota 
stresses the testimonials of credibility of the parties and the 
witnesses. Persons charged with simulation in the reception 
of a sacrament are already under suspicion of untruthfulness. 

In seeking the confessions of the parties, it is necessary 
that their statements be made as precise and specific as pos- 
sible, without, however, falling into the error of asking lead- 
ing questions and suggesting the answers.*® It should not be 
expected that the parties will be able to express their inten- 
tion in the concise terms of rights and obligations. In one 
case, the Rota concluded that the parties had been coached 
by their advocates, because of the legal terminology which 
they used in their testimony.*® 

Besides the judicial confessions of the parties, it is neces- 
sary to have the testimony of reliable witnesses de scientia, 

43 “Si autem is qui dicitur consensum simulasse, non comparuerit aut dolo 
negaverit simulationem, defectui confessionis iudicialis suppleri potest, puta 
per elusdem confessionem extraiudicialem, ac per alia indicia perspicua "— 


8. R. R.. Nullitatis matrimonii, 13 nov. 19387, coram R. P. D. Andrea Jullien, 
dec. LXVII, n. 3—Decisiones, XXIX (1937), 664. 


448. R. R., Nullitatis matrimonii, 5 febr. 1934, coram R. P. D. Maximo 
Massimi, dec. [V—Decisiones, XXVI (1934), 31-36 ; S. R. R., Nullitatts matri- 
moni, 17 iun. 1935, coram R. P. D. Guillelmo Heard, dec. XLIV—Decisiones 
XXVII (1935), 370-377; S. R. R., Nullitatis matrimonit, 10 febr. 1938 nae 
R. P. D. Iulio Grazioli, dec. XI—Decisiones, XXX (1988), 95-105. 


455. R. R., Nullitatis matrimonii, 1 mart. 1934, coram R. P. D. Andrea 
Jullien, dec. VII—Decisiones, XXVI (1934), 59-70; S. R. R., Nullitatis matri- 


moni, 11 ian. 1932, coram R. P. D. Andrea Jullien, dec. IL—Decisi 
ene. : : ecisiones, XXIV 


468. R. R., Nullitatis matrimonit, 23 iul. 1935, coram R. P. D. Henrico 
Quattrocolo, dec, LIII—Decisiones, XXVII (1935), 445-451. 
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who can testify, not only to extra-judicial statements of the 
parties but particularly to the facts and circumstances which 
make such an evil intention credible. Witnesses who can only 
testify to the credibility of the parties, but know nothing of 
the fact of simulation are not sufficient. In one case, an at- 
tempt was made to supply for the absence of witnesses to the 
facts by septimae manus witnesses, who could only testify to 
the credibility of the parties. The Rota declared that the 
nullity of the marriage was not proven in this case because of 
lack of proper evidence.** 


C. THE CAUSE OR MOTIVE 


In seeking to sift out the obscurities and falsehoods, and to 
arrive at the real intention of the parties at the time of the 
marriage, the most important consideration of the advocate, 
the Defender of the Bond, and the judge, is the cause or 
motive of the person simulating consent.*® A sufficient 
motive to exclude children perpetually corroborates the alle- 
gation that the right to the proper acts to beget them was 
excluded. 

The perpetual and unlimited exclusion of conception is dis- 
cerned chiefly in the perpetual nature of the cause.*® Causes 
based on incurable diseases are the clearest indication of a 
perpetual exclusion of conception. The exclusion of children 
was proven perpetual when two doctors testified that they had 
told a woman before the marriage that pregnancy would en- 
danger her life.*° But, numerous cases in the Rota demon- 
strate that motives based on economic reasons are not suffi- 

478. R. R., Nullitatis matrimonii, 6 iul. 1935, coram R. P. D. Maximo 
Massimi, dec. XLIII—Decisiones, XX VII (1935), 363-369. 


489. R. R., Nullitatis matrimonit, 10 iun. 1936, coram R. P. D. Iulio Grazioli, 
dec. XL, n. 7—Decisiones, XXVIII (1936), 377; S. R. R., Nullitatis matrimonu, 
10 febr. 1938, coram R. P. D. Iulio Grazioli, dec. XI, n. 3—Decisiones, XXX 
(1938), 97. 

49§. R. R., Nullitatis matrimonti, 29 apr. 1933, coram R. P. D. Francisco 
Morano, dec. XX XII—Decisiones, XXV (1933), 270-275. 


50S. R. R., Nullitatis matrimonii, 23 iul. 1937, coram R. P. D. Arcturo 
Wynen, dec. XLVIII—Decisiones, XXIX (1937), 484-498. 


188 THE JURIST 


cient to substantiate a perpetual exclusion of the right. A 
man who had to support his mother did not have sufficient 
reason to perpetually exclude children, since his motive ex- 
tended only during the lifetime of his mother.* Another 
illustration of a temporary motive is the fear of a young girl 
of the sufferings of childbirth. It was felt that this fear 
would lessen as she became more mature.* In another case, 
the motive was judged to be temporary, since it was based on 
a temporary occupation, auto racing. As he became older, 
the man engaged in this occupation would have to seek less 
skillful and less dangerous occupation.” 

The motive must be both urgent and grave to be adequate 
to influence a person to defile the sacrament of matrimony 
and injure the other spouse.** Mere lack of love for a man 
is not considered sufficiently grave as a motive.® Nor is the 
desire of a woman to retain her beauty and form of itself con- 
sidered a grave motive.** But, an unreasonable aversion to 
children on the part of a man was judged sufficient to motivate 
his intention to exclude them perpetually from his marriage.” 

51§. R. R., Nulkitatis matrimonu, 12 maii 1932, coram R. P. D. Arcturo 
Wynen, dec. XVIII—Decisiones, XXIV (1932), 158-166. Cf. S. R. R., Nulli- 
tatis matrimoni, 4 iul. 1936, coram R. P. D. Guillelmo Heard, dec. XLVII— 


Decisiones, XXVIII (1936), 444-450; S. R. R., Nullitatis matrimoni, 26 iul. 


1935, coram R. P. D. Francisco Guglielmi, dec. LVII—Decisiones, XXVII 
(1935), 482-487. 


528. R. R., Nullitatis matrimonii, 12 nov. 1938, coram R. P. D. Guillelmo 
Heard, dec. LXVI—Decisiones, XXX (1938), 591-597. 


538, R. R., Nullitatis matrimonii, 28 apr. 1936, coram R. P. D. Henrico 
Quattrocolo, dee. XXVIUI—Decisiones, XXVIII (1936), 263-269. 


aye , Se : : P 
Causa [debet esse] in existimatione simulantis .. . urgens, gravis, seu 
s, Sn5 


proportionata moliendae simulationi in materia gravissima, ut est sacramentum 
matrimonii, cum deceptione atque iniuria allatis alteri parti innocenti ’— 
S. R. R., Nulhitatis matrimonii, 13 nov. 1937, coram R. P. D Andrea Fallen 
dec. LXVU, n. 2—Decisiones, XXIX (1937), 664. we 


558. R. R., Nullitatis matrimonii, 16 ian. 1933 
. R, . vs an. 7 Coram: Re Peg 
Mannucci, dec. Il1I—Decisiones XXV (1933), 16-21. > 


568. R. R., Nullitatis matrimonii, 12 iun 1933 
Peal . ‘ , coram R. P. J 
Mannucci, dec. XLII—Decisiones, XXV (1983), 359-365. ——— 


578. R. R., Nullitatis matrimonii, 25 iul 
5 MONI, . 1935, cor : 
Wynen, dec. LV—Decisiones, XXVII (1935), 467-473. ae 
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In judging the gravity and urgency of the motive, however, 
the character of the parties and the circumstances of the 
marriage must be taken into account. The motive must be 
judged according to the subjective mind of the person simu- 
lating rather than according to objective standards.®*® A 
striking illustration of this is the case of a Lutheran who de- 
termined to exclude children from his marriage, after signing 
the pre-nuptial promises for a mixed marriage. He sought 
to avoid a conflict of conscience because of his religious con- 
victions by having no children to bring up Catholics.®® In 
another case, a man, afflicted with tuberculosis, thought his 
illness arose because of syphilis. With this erroneous belief 
firmly in his mind, he was irrevocably opposed to children 
because of the fear that his illness was hereditary.” 

Total depravity of character and irreligion, with a desire 
to be free from responsibility and to continue a life of licenti- 
ousness, is considered a sufficient motive to exclude children, 
when the other party is not imbued with similar ideas.** But 
when the thought of having children does not occur to either 
party, because of their mutual lack of morality, this motive 
is inadequate, and refers more to a disposition of mind than to 
a positive act of the will. In the case of a woman whose 
alleged motive was a stage career, it was shown that her 
reason for excluding children was inadequate, since she never 


58 “Necesse est imprimis probare causam simulationis proportionatam, seu 
talem quae, personae simulantis indole et circumstantiis perpensis, eandem 
ad ritum matrimonialem tali modo perficiendum inducere poterit; gravem et 
urgentem, saltem iuxta ipsius simulantis rationabilem existimationem ”— 
S. R. R., Nullitatis matrimonii, 22 iul. 1938, coram R. P. D. Ioanne Teodori, 
dec. LIII, n. 2—Decisiones, XXX (1938), 494. 


598$. R. R., Nullitatis matrimonii, 3 aug. 1935, coram R. P. D. Guillelmo 
Heard, dec. LXIII—Decisiones, XX VII (1935), 537-542. 

608. R.R., Nullitatis matrimonii, 10 iun. 1936, coram R. P. D. Iulio Grazioli, 
dec. XL—Decisiones, XXVIII (1936), 374-384. 

61$, R. R., Nullitatis matrimoni, 7 aug. 1934, coram R. P. D. Arcturo 
Wynen, dec. LXXIV—Decisiones, XXVI (1934), 622-635. 


625. R. R., Nullitatis matrimonii, 25 ian. 1936, coram R. P. D. Andrea 
Jullien, dec. V—Decisiones, XXVIII (1936), 47-53. 
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seriously considered the question of having children, until after 
the marriage had been contracted. Finally, the Rota has 
cautioned, that in judging the perpetual nature of the motive, 
the changes which may occur in the future are not so much 
to be taken into account as the firmness of the conviction of 
the person making the simulated consent.®* 


D. CIRCUMSTANCES 


The establishing of the cause or motive may be said to be 
the most important element of proof in the case. But ad- 
minicular proof must not be overlooked. This is derived from 
the objective circumstances prior to the marriage, and upon 
which the motive is based, and from an investigation into the 
character and dispositions of the parties. Witnesses must 
be examined carefully on these points, and the evidence ob- 
tained carefully weighed by the judges. Moreover the rela- 
tionship of the motive to the marriage contract must be clearly 
brought out. For example, a woman alleged as her motive 
the serious consequences of pregnancy upon her health. But 
it was discovered through witnesses that she only learned of 
this danger after the marriage was contracted. The motive 
was rejected.® In the case of a condition expressed before 
the marriage, an investigation whether the condition was re- 
voked before the marriage must be made. When the party 
making the condition remains silent but goes ahead with the 
marriage, after strenuous objections from the other party, 
the condition is presumed to have been revoked.** However, 

888. R. R., Nullitatis matrimonii, 7 aug. 1934, coram R. P. D. Arcturo 
Wynen, dec. LXXIV—Decisiones, XXVI (1934), 622-635. 


64“Tn aestimanda causa attendendum sit non mutationibus quae forte 
postea ex novo obventurae sint, sed firmitati voluntatis hie et nunc sese 
determinantis "—S. R. R., Nullitatis matrimonii, 10 apr. 1937, coram R. P. D. 
Guillelmo Heard, dec. XXVI, n. 8—Decisiones, XXIX (1937), 285. 


65 S. R. R,, Nullitatis matrimonii, 6 iul. 1935, coram R. P. D. Maximo 
Massimi, dec. XLII—Decisiones, XXVII (1935), 363-379. 


86“ Attendendum tam est, quod quandoque una pars tantum illam con- 


ditionem ponat, dum altera eam respuit, quo in casu contracti matrimonii 
primam partem a conditione sua recessisse praesumitur, unde pro matrimonii 
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this presumption yields to proof, and it may happen that the 
objections merely fix the intention more firmly in the mind 
of the guilty spouse.” 

Besides the circumstances occurring before and at the time 
of the marriage, the tenacity with which the evil intention 
is adhered to is the basis of a strong presumption that the 
right to proper conjugal acts is perpetually excluded.*® The 
mere consistent practice of onanism is not considered proof 
of simulation. But when these practices are insisted upon 
against the strenuous objections of the other party, and are 
joined with the crime of abortion, this insistence indicates a 
tenacious will to exclude the right to the proper acts of mar- 
riage perpetually. In this connection, the cause of the sep- 
aration of the parties is most important. If the cause of the 
separation is disagreements over the evil practices of one 
party, a strong presumption is established that he desires 
only a marriage from which children are excluded.” 


CoNCLUSIONS 


In summary, we may draw the following general conclu- 
sions from this discussion of the nature and proof of a condi- 
tion contra bonum prolis: 


valore concludi debet’”—S. R. R., Nullitatis matrimonu, 24 iul. 1935, coram 
R. P. D. Iulio Grazioli, dec. LIV—Decisiones, XXVII (1985), 457. Cf. S. R. R., 
Nullitatis matrimonii, 22 iul. 1938, coram R. P. D. Ioanne Teodori, dec. LIII, 
n. 2—Decisiones, XXX (1938), 494. 


67 Griese, 0.c., p. 123. 

68 “Tam vero ex iurisprudentia H. S. O. inter circumstantias, quae demon- 
strant exclusionem iuris factum esse et non tantum usus iuris, sunt praesertim 
perpetuitas propositi”—S. R. R., Nullitatis matrimoniu, 3 aug. 1935, coram 
R. P. D. Guillelmo Heard, dec. LXIII, n. 8—Decisiones, XX VII (1935), 540. 


69S. R. R., Nullitatis matrimonii, 17 iul 1933, coram R. P. D. Henrico 
Quattrocolo, dec. LVI—Decisiones, XXV (1933), 480-485. 

708. R. R., Nullitatis matrimonii, 4 mart. 1933, coram R. P. D. Francisco 
Morano, dec. XIV—Decisiones, XXV (1933), 109-114; S. R. R., Nullitatis 
matrimonii, 30 ian. 1936, coram R. P. D. Iulio Grazioli, dec. VII—Decisiones, 
XXVIII (1936), 60-71. 


719. R.R., Nullitatis matrimonii, 24 ian. 1938, coram R. P. D. Iulio Grazioli, 
dec. VI—Decisiones, XXX (1938), 62-67. 
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(1) That the invalidating intention contra bonum prolis 
consists in the intention to exclude from marriage the right 
and obligation to the proper exercise of acts designed by God 
for the conception of children. Because of the dubiwm turis, 
arising out of the disagreement over the nature of impotency, 
concerning the definition of such acts, intentions to practice 
contraception exclusively after the completion of the copula 
are not certainly contra bonum prolis. 

(2) That this intention must have a positive influence on 
the will so that the choice of this marriage excludes from it 
its essential object. This intention may be a simple act of 
the will, a condition sine qua non, or a mutual agreement 
between the parties. 

(3) That this intention may, in itself and in the internal 
forum, exclude the marriage right either temporarily or per- 
petually, but, in view of presumptions based on juridical prin- 
ciples as well as human behavior, the exclusion of the right 
of marriage can rarely be proven in the external forum unless 
the exclusion of the right to acts resulting in conception is 
perpetual. 

(4) Due to the controversy over the invalidating effect of 
an agreement between the parties to observe perpetual chast- 
ity, a presumption against the exclusion of the conjugal right 
exists when the intention to avoid the conception of children 
is to be carried out by lawful means. 

(5) The judicial confession of the party accused of simu- 
lation is an important aid to proof, but not essential. 

(6) The determining element of proof is the establishing 
of an adequate motive, in view of the circumstances of the 
marriage and the character of the parties. 

(7) The strongest adminicular proof of a positive intention 
to exclude the marriage right perpetually is the tenacity with 
which the spouse guilty of the simulation persists in his evil 
intention against the resistance of the innocent spouse, and 
even to the point of separation. 
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THE OATH REQUIRED OF THOSE 
ORDAINED “ TITULO SERVITII 
DIOECESIS.” 


N Canon 981, § 1, the regular use of the ordination title 
of “service of the diocese”! is, in the absence of the 
usual canonical titles, made available to any diocese not 

subject to the Sacred Congregation for the Propagation of the 
Faith, on condition that the ordained cleric under oath devote 
himself perpetually to the service of the diocese under the 
command of its existing local Ordinary. At the same time 
the “title of the mission ” is made continuously available for 
mission lands under a similar precaution that anyone so 
ordained bind himself under oath to serve the mission per- 
petually under its existing local Ordinary. 

The oath attached to the “title of the mission” has a 
long history.2, When Pope Urban VIII on November 24. 
1625* prescribed the formula of an oath for the College of 
Propaganda which he instituted at Rome, it was intended to 
regulate the students’ mission mind and activity from the 
inception of their course through their entire missionary 
career. Pope Alexander VII on July 20, 1660* amplified it 
to forestall Roman-educated students abandoning mission 

1Canon 981, §1. Si ne unus quidem ex titulis de quibus in can. 979, $1 
[beneficii, patrimonii et pensionis], praesto sit, suppleri potest titulo servitii 
dioecesis, et, in locis Sacrae Congregationi de Prop. Fide subiectis, titulo 


missionis, ita tamen ut ordinandus, iureiurando interposito, se devoveat per- 


petuo dioecesis aut missionis servitio, sub Ordinarii loci pro tempore auctori- 
tate. 


2 McBride, Incardination and Excardination of Seculars, The Catholic Uni- 
versity of America Canon Law Studies, n. 145 (Washington, D. C.: The Cath- 
olic University of America Press, 1941), pp. 140 ff. 


3 Collectanea 8. Congregationis de Propaganda Fide (2 vols., Romae: Typo- 
graphia Polyglotta Vaticana, 1907), I, n. 19. 


4 Const. “Cum circa”, 20 iul. 1660—Fontes, n. 237. 
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service for entry into religious institutes without the consent 
of the Holy See. By that time it was in use in many of the 
Pontifical Colleges in Rome. An examinination of its amend- 
ed formula ® shows how thoroughly it subjected to the control 
of the Holy See the prosecution of the mission apostolate by 
the students of the Pontifical Colleges. It was logical that 
the Holy See should exercise strict control over such students 
since many of them, as Pope Alexander VII claimed, were 
being supported and instructed at the Holy See’s expense for 
the spread of the faith, and the daily experience showed that 
mission territories ripe for the harvest were languishing for 
lack of qualified ministers. 

Whenever bishops elsewhere in the world, however, sought 
permission to ordain students for the “ title of the mission ” 
the faculty was customarily granted as a privilege for a lim- 
ited time on condition that the candidates take an oath “ad 
instar Pontificiorum alumnorum” by which they pledged per- 
petual service of their diocese or mission, e.g. the Decree of 
the Sacred Congregation for the Propagation of the Faith of 
January 24, 1868.° The formula of an oath fashioned after 
that of Popes Urban VIII and Alexander VII was appended 
to the Instruction of the Sacred Congregation for the Propa- 
gation of the Faith of April 27, 18717 and was made manda- 
tory for students anywhere in the universal Church being 
ordained to major orders for the “ title of the mission.” Dis- 
pensations from this oath, as stated in its formula and else- 
where in the Instruction, were reserved to the Holy See, and 
in particular to the Sacred Congregation for the Propagation 
of the Faith. In this way not only the Roman alumni but 
the mission intituled everywhere came under the direct 
authority of Rome. Indeed those who had been ordained 


5 Cf. Fontes, n. 237, § 8. 

6 Conc. Plen. Balt. II, Acta et Decreta (Baltimorae: Murphy, 1868), p. 
exlvil. 

7 Cone. Plen. Balt. III, Acta et Decreta (Baltimorae: Murphy, 1886), Appen- 
dix, p. 209. 


198 THE JURIST 


for the “title of the mission ”’ without having taken the oath 
needed Rome’s permission for any change of title.* : 

It is true that England and the United States of America 
gained a relaxation from this in 1885 to the extent that per- 
mission from the Holy See was required only for changes of 
title outside the province ® but apart from such special favors 
the common law remained the same until the Code and con- 
tinues to enjoy validity in Canon 981. 

Whether or not the oath accompanying the “ title of serv- 
ice of the diocese” equally binds to Rome’s authority every 
major cleric so ordained is the substance of the doubt here 
proposed for solution. 

With due respect for the authority of so illustrious a canon- 
ist as Coronata who holds that it does*® the writer is of the 
confirmed opinion that the answer should rather be in the 
negative for at least the greater number of those clerics af- 
fected by it. This conclusion is reached primarily by deduc- 
tions from certain pertinent responses of the Sacred Consis- 
torial Congregation in 1908-1909. 

When Pope Pius X by the Constitution “ Sapienti consilio ” 
(June 29, 1908) removed many regions of the Church from 
the jurisdiction of the Sacred Congregation for the Propaga- 
tion of the Faith that sacred body sought clarification of the 
question of changed title of ordination and mission oath for 
clerics of the Pontifical Colleges originating from the coun- 
tries removed from its supervision. The Sacred Consistorial 
Congregation on November 12, 1908 '! answered that students 
of these countries attending their own Colleges at Rome 
would thenceforth be subject to the Sacred Consistorial Con- 
gregation which, in accordance with the mind of the Holy 
Father, Pope Pius X, would change their title of the mission 


8S. C. de Prop. Fide, decr. 4 febr. 1873, ad 5—Cone. Plen. Balt. IIT. Acta et 
Decreta, Appendix, p. 210. 

® McBride, Incardination and Excardination of Seculars, p. 145. 

10 Coronata, De Sacramentis II (Taurini-Romae: Marietti, 1945), n. 90. 


118, C. Conist., 12 noy. 1908, ad IX-XTI—Fontes, n. 2056. 
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into that of service of the church, and that the Cardinal Pre- 
fect of the Propaganda would do the same for such students 
attending the Urban College of Propaganda; furthermore 
that in all these instances the students would still be required 
upon their entrance in College to take the familiar mission 
oath of Popes Urban VIII and Alexander VII but according 
to a new formula which would be elaborated and published. 

Within a year new doubts were presented to the Sacred 
Consistorial Congregation relative to the various Pontifical 
Colleges and Seminaries in Europe and America which served 
the needs of the countries lately placed under common law. 
In other words, among other things the question was raised 
whether their students were to have their title of ordination 
changed and what was to be the law about their students 
taking an oath upon matriculation. 

On August 6, 1909 * the Sacred Consistorial Congregation 
replied that thenceforth it itself had supervision over these 
various Colleges, which it specifically enumerated; that stu- 
dents therein from countries no longer under the Propaganda 
were, in the absence of any canonical title, to have their title 
of the mission replaced by the “ title of service of the church;” 
and that students of these Colleges where the oath of Popes 
Urban VIII and Alexander VII was previously administered 
at matriculation were still bound to the same practice but 
that both they and the Roman students of the countries lately 
placed under common law should now follow the following 
new formula, which, therefore, was the one promised in the 
previous year’s response: 


New Formula of Oath to be Taken after A.D. 1909 by Pon- 
tifical College Students who were no longer under the Sacred 
Congregation of the Propaganda 

Ego N., e diocesi N., plenam habens instituti huius collegii 
notitiam, ipsius leges et consuetudines, prout a moderatoribus 
explicatae sunt, libenter amplector, iisdem me sponte subiicio, 
easque pro viribus me observaturum polliceor. 


12 Fontes, n. 2061. 
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Praeterea spondeo et iuro, me, quandiu hoc in collegio com- 
morabor, et postquam, sive studiis expletis, sive secus, quavis 
de causa, inde discessero, nulli religiosae familiae aut societati 
vel congregationi regulari nomen daturum, nec in earum ulla 
professionem emissurum, sine speciali Apostolicae Sedis licen- 
tia. 

Item spondeo et iuro, me, Superioribus adprobantibus, 
statum ecclesiasticum amplexurum, ad ommesque sacros 
Ordines, etiam presbyteratus, quum Praepositis meis visum 
fuerit, adscensurum. 

Voveo denique ac iuro, me, nulla interiecta mora, in meam 
dioecesim reversurum, ut ibi perpetuo divinis ministerlis vacem 
operamque meam omnem pro christiani populi salute 
impendam. 

Sic me Deus adiuvet et haec sancta Dei evangelia. 


It is to be observed that nowhere is it specified that this 
oath is inseparably connected with the ordination “title of 
service of the church.” It was an oath to be taken at matric- 
ulation in a Pontifical College by ecclesiastical students who 
were regulated by common law. As the response indicated, 
a canonical title of ordination was to be used if possible; yet 
this oath was to be taken by all. 

Likewise it is nowhere indicated that the prescription of 
this oath was to be extended to all seminaries and colleges 
wherever the “ title of service of the church ” was being used 
for clerical candidates for major orders. 

Even for Pontifical College students this response admitted 
exceptions in the cases of the English College at Lisbon 
which was to continue using the original oath of Pope Urban 
VIII alone, and the American College at Louvain, which in 
the future as in the past needed not to administer any oath 
but simply to require those of its students not under the Prop- 
aganda to make a written promise, preserved in the College 
archives, that they would faithfully serve their own 
diocese. ——- 
; The ordination “ title of service of the church or diocese ”’ 
is not Roman in its origin as was that of “the mission.” 
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Bishops, where the hierarchy was established, when bereft 
of the canonical titles of common law and yet forced to pro- 
vide for an adequate diocesan clergy, invented substitutes of 
their own which in their common denominator amounted to 
the bishop guaranteeing the support of his major cleric for 
life on condition that the cleric was willing for life to accept 
and fulfill any appointment the bishop of the diocese gave 
him. Certainly to effect that kind of process the candidate 
for major orders needed to give his bishop some outward as- 
surance of his willingness to do so, but even an oath to that 
effect would be given to the bishop of the diocese rather than 
to the Holy See. 

Many of the bishops of the world in submitting their sug- 
gestions for disciplinary changes prior to the Vatican Council 
pleaded for the Church’s recognition of this new type of ordina- 
tion title. Though no official action was taken on it the 
Holy See granted indults to Latin America, Ireland and the 
United States to use it.** In none of these Indults was there 
mentioned the necessity of a special oath. In fact to the 
question whether, in view of such Indult granted to the 
United States of America on January 2, 1909, the clerics of 
the United States upon ascent to sacred orders for the “ title 
of service of the church” would be required to take an oath 
of service to their church or diocese, the Sacred Consistorial 
Congregation replied: 


Negative, nisi ad id adigantur in casibus a iure communi 
praescriptis; facta tamen obligatione alumnis, qui gratuito in 
bonum dioecesis aluntur, promissionem scriptam emittendi, 
sese fideliter inservituros esse propriae dioecesi.1+ 


A simple formula for such a written promise of service was 
suggested by Meehan: 


13 McBride, Incardination and Excardination of Seculars, pp. 150, 151. 
148, C. Consist., 6 aug. 1909, ad XIV—/ontes, n. 2061. 
15 American Ecclesiastical Review, XLVI (1912), 283. 
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infrascriptus spondeo me fideliter ac in perpetuum 
in sacro ministerio serviturum. 
(Nominis subscriptio) 


Ego 
IONOSOEN sooccse cose 


Testis: 


When on May 27, ** 1909 a similar Indult was granted to 
the Primate of Ireland in the name of all the bishops there, 
the only oath mentioned was that for establishing a domicile 
for ordination to be taken by those clerics only who were 
bound to it by the Constitution “ Speculatores,” ** the Sacred 
Congregation of the Council’s Decree “ A primis” of July 20, 
189828 and that of November 24, 1906.19 Emphasis was 
placed on the absence of any other oath by the words “ huic 
obligationi, prout ibi praescriptum est, et non ultra, satista- 
clant.” 

Also in this Indult the “ service of the church” is shown 
to be synonymous with “ service of the diocese” as an ordina- 
tion title, for therein it is stated: “clerici, . . . ad sacros 
maiores Ordines promoveri queant titulo servitii ecclesiae, 
hoe est dioecesis.” In later canonical literature they are fre- 
quently used interchangeably. 

Prior to the Code, then, the right to use the “ title of serv- 
ice of the church or diocese” for ordination purposes was 
being granted to various bishops in the world by Indult for 
a term of years, but no special oath of perpetual service was 
being exacted. 

The new Consistorial oath quoted above was not attached 
as such to the “title of service of the diocese” nor was it 
taken by all Pontifical students who were elevated to major 
orders for the “title of service.” For those who did emit it 
certainly entrance’ into any religious society or regular con- 
gregation was proscribed for life unless they received a dis- 
pensation from the Apostolic See, but since it was not par- 

16 Fontes, n. 2061, page 9. 

17 Innocent XII, const. “ Speculatores ”, 4 nov. 1694—Fontes, n. 258. 

18 Fontes, n. 4307. 

19 Fontes, n. 4330. 
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ticularly an oath of service it is to be noted that they merely 
swore “to return to their diocese without delay in order that 
there they might perpetually occupy themselves in the work 
of the divine ministry.” 

What then is the binding force of the oath to devote him- 
self perpetually to the service of the diocese required by 
Canon 981, § 1 to be taken by the cleric who, bereft of any 
canonical title, is promoted to major orders for the “ title of 
service of the diocese? ” 

As a requirement for the Church Universal it must be stated 
that this oath is new. Its only roots in the past are: a) the 
bishops’ unofficial understanding with their candidates for 
major orders of a lifetime willingness to serve their proper 
diocese in return for the bishops’ guarantee of support for 
life; b) the requirement by the Sacred Consistorial Congre- 
gation that American students give a written promise faith- 
fully to serve their diocese, especially in return for gratuitous 
training; and c) the last clause of the oath of 1909 elaborated 
by the Sacred Consistorial Congregation for Pontifical Col- 
lege students, which read: “Voveo denique ac iuro, me, nulla 
interiecta mora, in meam dioecesim reversurum, ut ibi per- 
petuo divinis ministeriis vacem operamque meam omnem 
pro christiani populi salute impendam.” *° 

According to Canon 1321 *! an oath is to be strictly inter- 
preted. This applies to the oath under discussion. -There is 
no clause in Canon 981, § 1 which indicates that dispensation 
from this oath is reserved to the Holy See; neither is there 
any such indication in its historical antecedents. 

When a country is placed under common law its hierarchy 
is established and its dioceses are entrusted directly to their 
jurisdiction; the residential bishops themselves assume the 
responsibility of attaining adequate clerical coverage, unlike 
the local Ordinaries in countries that are still missionary in 


20 Cf. supra, p. 200. 


21Canon 1321. Iusiurandum stricte est interpretandum secundum ius et 
secundum intentionem iurantis, aut, si hic dolo agat, secundum intentionem 
illius cui iuratur. 
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character. Bishops of dioceses in places exempt from the 
Sacred Congregation for the Propagation of the Faith no 
longer need an Indult to use the ordination “ title of service 
of the diocese.” They now have that right a wre. It can 
hardly be argued that, having this major right, they lack the 
minor one of supervising the oath of perpetual service. 

Therefore it is to be concluded that clerics who under the 
Code have given this promissory oath of service to their 
proper bishop are regulated in its continued efficacy by Canon 
1319, 22 wherein the one for whose advantage it was given is 
the bishop, who therefore can also dispense from it, especially 
if the cleric’s forsworn service would by reason of changed 
circumstances become evil, e.g. if he contracted a disease 
which required for the salvation of his life a higher altitude. 

Only the Apostolic See can dispense from an oath» where 
a third party gained by it a right which he is unwilling 
to relinquish.** But it is difficult to picture a situation in a 
well ordered diocese where the people would be unwilling to 
dispense with the lifetime service of a single cleric. 

In the canons on ineardination and excardination ** it is 
assumed that circumstances will arise wherein clerics will de- 
sire a change of diocese even though ordained “ titulo servitti 
dioecests.” They prescribe that a cleric’s detachment from a 
diocese be based on just causes and that the incardinating 
bishop take care to provide the incoming cleric with a new 
title of ordination, with of course a new oath of perpetual 
service in the event the new title is that “ servitii dioecesis.” 

These canons also forestall the possibility of cleries who 
desire to be freed from their oath of perpetual service becom- 


22Canon 1319. Obligatio iureiurando promissorio inducta desinit: 1° Si 
remittatur ab eo in cuius commodum iusiurandum emissum fuerat SSRN 


23 Canon 1320. Qui irritare, dispensare, commutare possunt votum, eandem 
potestatem eademque ratione habent circa jusiurandum promissorium; sed si 
lusiurandi dispensatio vergat in praeiudicium aliorum qui oblizationem remit- 
tere recusent, una Apostolica Sedes potest iusiurandum 


é dispensare propter 
necessitatem aut utilitatem Ecclesiae. — 


24 Canon 111-117. 
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ing vagabond clerics because of the nexus they make between 
release from one and acceptance in another diocese. 

This conclusion is not intended to jeopardize the binding 
force of the “ mission oath,” also included in Canon 981, § 1, 
which remains as heretofore a bond with the Sacred Congre- 
gation for the Propagation of the Faith. Nor is it the in- 
tention to minimize or repudiate the force of oaths taken be- 
fore the Code by Pontifical College students. A student who 
had taken the mission oath while studying in the Urban Col- 
lege of the Propaganda and who returned to his diocese before 
it was freed from mission status needed to secure from the 
Sacred Congregation of the Council a dispensation from his 
oath in the event that he later wished to change to a different 
diocese *® unless perchance his diocese enjoyed a privilege 
such as that granted to the United States and England in 
1885, in which event he would need a dispensation from the 
Holy See only when the new diocese was beyond the ecclesi- 
astical province in which he was presently serving. Students 
who by special Indult prior to the Code had been ordained 
for the “‘ title of service of the diocese” with only a written 
promise of faithful service are not bound under oath even now. 
But those Pontifical College students who took the Consis- 
torial oath of 1909 are still bound by it, and therefore need 
permission of the Holy See to enter religion, and, though the 
binding force of the last clause of that oath as to perpetual 
service is debatable, it is the safer opinion that they also need 
a dispensation of the Holy See, namely of the Sacred Con- 
sistorial Congregation, if they later wish to transfer their 
priestly service to a diocese other than that for which they 
were ordained. In the second diocese, if their title still be 
“ servitiu dioecesis,” they merely take the oath of Canon 981, 
§ 1 before the bishop or his representative and do not need 
the Holy See’s permission for diocesan transfers thereafter. 

JAMES T. McBripE 


PHILADELPHIA, PA. 


25S, C. Consist., 7 ian. 1909—Fontes, n. 2057. 


AUTOMATIC SANATION OF MARRIAGE 
DENIED 


AY I respectfully register my disagreement with the 
M solution of the case offered by the Reverend Thomas 
Owen Martin in the January 1948 issue of THE 
Jurist entitled “ Automatic Sanation of Marriage of Baptized 
Non-Catholics.” 
Father Martin states the facts of the case 
THE CASE as follows: “H married W, October 15, 
1903, in the presence of a Protestant Min- 
ister. W was baptized in the sect of that minister prior to 
the date of the marriage. H was unbaptized at that time; 
but was baptized in the church which W attended, March 5, 
1905. They continued to live together as before until 
they were divorced, November 17, 1927. W still lives. Can 
H now contract marriage with T, a Catholic? 
“Since the impediment which prevented 
FATHER MARTIN’S gq valid marriage in 1903 was removed in 
SOLUTION 1905 and the parties continued to cohabit 
thereafter, from which it is permissible 
to presume a renewal of consent; and since conditions against 
a true marriage can not here be presumed, the marriage in 
question must be taken to be valid and subsisting, so that H 
cannot marry T, a Catholic.” 
On the basis of the facts given above, I 
AGREEMENT would agree with Father Martin on the 
following points: 

1) That this marriage was null when contracted in 1903 
because of the presence of the then existing public diriment 
impediment of disparity of cult; 

2) That this impediment ceased with the (presumably 
valid) baptism of the unbaptized party on March 5, 1905; 

3) That renewal of matrimonial consent after the cessation 
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of the diriment impediment is not required by the natural 
law; 

4) That renewal of matrimonial consent after the cessation 
of a diriment impediment was and is required by the Canon 
Law ;1 

5) That since the Tridentine Law on the juridical form of 
marriage was not operative in the place where these parties 
dwelt, they were not obligated to renew their matrimonial 
consent before the Catholic pastor of the place and two wit- 
nesses. 

However at this point I must part com- 
DISAGREEMENT pany with Father Martin in his solution 

of the case. The mere fact that these 
parties were not obligated to observe the Tridentine form of 
marriage does not excuse them from the obligation of re- 
newing their matrimonial consent after the cessation of the 
impediment of disparity of cult as required by the pre-Code 
(post-Tridentine) as well as post-Code ecclesiastical dis- 
cipline, because: 

A) On March 5, 1905 (when the impediment ceased) both 
of these parties were (presumably validly) baptized persons; 
and 


1 Prior to the promulgation of The Code of Canon Law there was no univer- 
sal positive and explicit legislation on this point, but as Cardinal Gasparri 
points out, this was implicitly contained in other legislation (cc. 2 and 4, X, 
de coniugio servorum IV, 9), and was required by the common teaching of 
approved authors as well as the practise of the Holy See, at least since the 
Council of Trent. Cf. Gasparri, Tractatus Canonicus de Matrimonio (3. ed., 
2 vols., Parisiis, 1904), II, n. 1896 (hereafter cited De Matrimonio); Wernz, 
Ius Decretalium, (2. ed., 1912), IV, pars II, n. 650; Lehmkuhl, Theologia 
Moralis (7. ed., 2 vols., Friburgi Brisgoviae: Herder, 1893), II, n. 825; Schmalz- 
grueber, Jus Ecclesiasticum Universum, Lib. IV, pars I, tit I, n. 421; Reiffen- 
stuel, Ius Canonicum Universum, Lib. IV, Appendix, n. 590; Heiss, De Matr- 
monio Tractatus Quinque (Monachii, 1861), §63; Brennan, The Simple 
Convalidation of Marriage, The Catholic University of America Canon Law 
Studies, n. 102 (Washington, D. C.: The Catholic University of America), pp. 
20-29; S. C. S. Off., 8 mart. 1899—Fontes, n. 1217; S. R. R., dec. III, n. 10— 
Decisiones, IV (1912); S. R. R., dec. XXXXI, n. 7—Decisiones, IV (1912); 
S. R. R., dec. XVI, n. 21—Decisiones, V (1913); S. R. R., dec. I, n. 12— 
Decisiones, XIV (1922); Canons 1133 and 1134. 
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B) All validly baptized persons were (and are) subject a 
the laws of the Church unless explicitly excepted therefrom; 

C) Baptized non-Catholics were not explicitly excepted 
from the pre-Code ecclesiastical discipline imposing the obli- 
gation of renewing matrimonial consent after the cessation 
of a diriment impediment.* 

Now the renewal of consent required by the ecclesiastical 
law must be “a new act of the will, distinct from and inde- 
pendent of the previous one, by which the parties intend 
again to give and accept the perpetual and exclusive right to 
the conjugal act: for if the parties, after the removal of the 
impediment, persevere in their previous consent, without 
eliciting any new act of the will, this will be rather a con- 
tinuation of their former consent than a renewal of consent. 
Absolutely speaking, this new act of the will is possible even 
when the parties are persuaded of the validity of their mar- 
riage, e. g. if the parties, having no doubt of the validity of 
their marriage, yet seriously say to each other—‘Let us con- 
tract again: I take you as my wife—I take you as my hus- 
band.’ But it cannot become clearly evident that this new 
act of the will was actually made, so that a marriage can be 
said certainly to exist, unless the parties were either convinced 
of the previous nullity of their marriage or at least doubted 
its validity.” * 


2 Benedictus XIV, ep. “ Singular”, 9 febr. 1749, n. 14-Fontes, n. 394; Wernz, 
Ius Decretalium, I, n. 103 seq.; Canons 12 and 87 of The Code of Canon Law. 


38. R. R., dec. III, n. 10—Decisiones, IV (1912); S. R. R,, dec. XXXXT, n. 
7—Decisiones, IV (1912); S. R. R., dec. XXXYV, n. 8 (Marlboro-Vanderbilt)— 
Decisiones, XVIII (1926); S. R. R., dec. XIV, n. 12 (Marconi-O’Brien)— 


Decisiones, XIX (1927); (all pre-Code causes of nullity between baptized non- 
Catholics). 


4 Gasparri, (De matrimonio, [3. ed., 1904], II, n. 1897): “ Renovatio autem 
consensus debet esse novus actus voluntatis a priori distinctus et independens 
quo partes rursus intendunt tradere-acceptare jus exclusivum et perpetuum in 
corpus in ordine ad prolem; si enim partes, remoto impedimento, in priori 
consensu perseverant, quin novum voluntatis actum eliciant, id erit potius con- 
tinuatio prioris consensus, quam consensus renovatio. Absolute loquendo, hic 
novus voluntatis actus possibilis est etiam cum persuasione validitatis matri- 
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“Therefore, a consort, who does not know that an imped- 
iment existed or exists, is not presumed to renew consent by 
carnal copulation unless otherwise proved, because this [cop- 
ulation] is placed by virtue of his old marital affection and 
so is a continuation of his previous consent but is not a re- 
newal of his consent. On the other hand, a consort, who 
knows that the impediment has ceased and engages in carnal 
copulation with marital affection (which affection is pre- 
sumed unless otherwise proved), sufficiently renews consent, 
although this renovation of consent is insufficient to consti- 
tute a marriage if the decree ‘ Tametsi’ was in force in the 
place.” ® 

“There is no doubt that what we have stated above in n. 
1397 seq. must be applied to the case of a marriage which is 
null because of an impediment of ecclesiastical law which 
ceases without a dispensation by a change in the facts... This 
is confirmed by an examination of each of these impediments. 

6 
“... If the marriage was null because of the impediment 
of disparity of cult, it is not revalidated [upon the cessation 
of the impediment] unless the nullity of the marriage is recog- 


monil; e.g., si partes, nil dubitantes de nuptiarum valore, serio dicant invicem: 
Contrahamus iterum, ego duco te in uxorem, ego accepto te in maritum. 

At facile patet de facto hune novum voluntatis actum non poni, nisi in per- 
suasione aut in dubio nullitatis, ut matrimonium certo existat.” 


5Gasparri (op. cit., n. 13898): “ Proinde conjux, qui ignorat impedimentum 
extitisse et existere, consensum, nisi aliud probetur, non praesumitur renovare 
per copulam carnalem, quia hance ponit affectu maritali antiquo, et ideo in 
consensu primitivo persistit, sed eumdem non renovat. E contrario, conjux, 
qui scit impedimentum cessavisse et copulam ponit affectu maritali (prae- 
sumitur autem hoc affectu ponere, nisi aliud probetur), jam maritalem con- 
sensum satis renovat, licet haec consensus renovatio insufficiens sit ad matri- 
monium constituendum, si in loco urget decretum Tamets.” 


6 Gasparri (op. cit., n. 1409): “Non est dubium matrimonio nullo ob im- 
pedimentum juris ecclesiastici, quod cessat absque dispensatione, mutatione 
facti, applicanda esse quae supra diximus n. 1397 sequ.; . . . Id confirmatur, 
percurrendo singula impedimenta.” 

@ 
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nized, and after the baptism of the infidel party, the consent 
is renewed.” ‘ ' 

Requiring knowledge or at least doubt of the previous 
nullity of the marriage for renewal of consent is but a partic- 
ular application of the teaching of scholastic philosophers 
that the will is a blind faculty which acts only when the in- 
tellect presents something to it. This teaching is summed up 
in the axiom “ Nihil volitum nisi praecognitum.” 

This was the common, and I might say even the unanimous, 
teaching of the pre-Code (post-Tridentine) canonists and 
theologians’ and the accepted practise of the Holy See at 
that time.® 

Indeed the identical case discussed by Father Martin was 
proposed to the Supreme Sacred Congregation of the Holy 
Office in 1899, and this principle was applied in the solution 
given by the Holy Office. The case presented to the Holy 
Office was as follows: 


Amalia, an unbaptized Protestant, married John, a baptized 
Protestant: during the marriage Amalia was baptized in a 
Protestant sect and lived with her husband for some time. 
Later Amalia learned that John had illicit relations with an- 
other woman; for this reason she left him and after some time 


TGasparri (op. cit., n. 1412): “Idem dicatur si matrimonium nullum fuit ob 
impedimentum disparitatis cultus; non revalidatur, nisi, cognita nullitate, post 
baptismum partis infidelis consensus renovetur.” 


8 Schmalzgrueber, Jus Ecclesiasticum Universum, Lib. IV, pars I, tit. I, n. 
421; Reiffenstuel, Jus Canonicum Universum, Lib. IV, Appendix, n. 590; 
Sanchez, Disputationum de Sancto Matrimonii Sacramento Tomi Tres, Lib. 
IV, disp. XVIII, n. 5; Gasparri, De Matrimonio (3. ed., 1904), II, n. 1390, seq.; 
Wernz, Jus Decretalium, IV, pars II, n. 651; St. Alphonsus, Theologia M oralts, 
Lib. V, n. 1115; Lehmkuhl, Theologia Moralis, II, n. 824; Gury-Ballerini, Com- 
pendium Theologiae Moralis, II, n. 897; Sabetti-Barrett, Compendium Theo- 
logiae Moralis, (21. ed., New York: Pustet, 1906), n. 927. 


®S.R.R., dec. III, n. 10—Decisiones, IV (1912); S. R. R., dec. XXXXT, n. 
7—Decisiones, IV (1912); S. R R., dec. XVI, n. 21—Decisiones, V (1913); 
s. R. R, dec. I, n. 12—Decisiones, XIV (1922); S. R. R., dee. XXXV, n. S— 
Decisiones, XVIII (1926); S. R. R., dec. XIV, n. 12—Decisiones, XIX (1927); 
S. R. R., dec. XLII, n. 9—Decisiones, XIX (1927) 5 
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obtained a divorce from a civil tribunal on the basis of adultery 
on the part of her husband. Now Amalia asks permission to 
contract a second marriage with a Catholic. It is to be noted 
that Protestants do not know that the marriage between a bap- 
tized person and an unbaptized person is null. Therefore the 
Archbishop of N. asks: 

Granted the ignorance of the nullity of the marriage on the 
basis of disparity of cult, did the marital life of Amalia with 
John revalidate the marriage after the baptism of Amalia? 


On March 8, 1899, the Holy Office replied: 


After having obtained a sworn statement from Amalia in 
the Curia of N., in which she declares that the marriage con- 
tracted with John was not ratified by them with knowledge 
of its previous nullity in a place where clandestine or mixed 
marriages are held to be valid, and if the Most Reverend Arch- 
bishop is morally certain of the alleged ignorance of the parties 
concerning the impediment of disparity of cult, a document 
of liberty on the basis of disparity of cult is to be given to the 
woman. The Most Holy Father approves.?° 


10§. C. S. off. (8 mart. 1899—Fontes, n. 1217): “ Amalia protestante non 
battezzata sposo Giovanni protestante battezzato: durante il matrimonio, 
Amalia fu battezzata nel protestantesimo e visse col marito per qualche tempo. 
In seguito Amalia conobbe che Giovanni aveva rapporti illeciti con una donna; 
percio lo abbandono, e dopo qualche tempo ottenne dal tribunale civile il 
divorzio ex capite adulteri da parte del marito. Ora Amalia domanda il 
permesso di contrarre seconde nozze con un cattolico. §i noti che i protes- 
tanti non conoscono che il matrimonio tra battezzato e non battezzato sia 
nullo. Cio posto l’Arcivescovo N. chiede: ‘Stante l’ignoranza della nullita del 
matrimonio ex capite disparitatis cultus, la vita maritale di Amalia con Gio- 
vanni rivalido il matrimonio dopo il battesimo di Amalia?’ R. Praevio 
iuramento ab Amalia in Curia N. praestando, quo declaret matrimonium con- 
tractum cum Ioanne post baptismum ipsius Amaliae, ab iisdem, scientibus 
illius nullitatem, ratificatum non fuisse in loco ubi matrimonia clandestina vel 
mixta valida habentur, et dummodo R. P. D. Archiepiscopus moraliter certus 
sit de asserta ignorantia sponsorum circa impedimentum disparitatis cultus, 
detur mulieri documentum libertatis ex capite ipsius disparitatis cultus—SSmus 
adprobavit.” 
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In the case presented by Father Martin, 
OUR SOLUTION there is no evidence that H and W, after 

the baptism of H in 1905, knew that their 
marriage was null between 1903 and 1905. Moreover, since 
both parties to this marriage were non-Catholics, they can- 
not be presumed to have known of the nullity of their mar- 
riage. Likewise there is no evidence in this case that H and 
W actually made a new act of the will renewing their matri- 
monial consent after the baptism of H in 1905 (even without 
knowing of the previous nullity of their marriage). Further- 
more, as the Rota has stated, renewal of consent is a fact which 
cannot be presumed in the external forum but must be 
proved.1! Therefore, in my judgment, the continued cohabita- 
tion of these parties from 1905 to 1927 in itself cannot be inter- 
preted as evidence that they made a new act of the will, dis- 
tinct from and independent of their consent given in 1903, 
since they did not know of the previous nullity of their mar- 
riage. Therefore it cannot be said, on the basis of the facts 
given in the case, that they renewed their matrimonial consent 
after the cessation of the impediment of disparity of cult 
merely because they continued to cohabit for many years. Ac- 
cordingly, in my judgment, H would be free to contract a new 
marriage with T, a Catholic, after a proper declaration of the 
nullity of the marriage of H and W. 


JAMES P. KELLY 
New York Ciry 


118. R. R., dec. XVI, n. 21—Decisiones, V (1913). 


Cases and Studies 


DOUBTFUL COMPETENCE OF THE VICAR GENERAL 


When there are present the various conditions which canon 1187 postulates 
for the reducing of a church to secular status, is it within the power of the 
vicar general, as long as he has not received a special mandate from the 
bishop, to effect such a change of status? If the law bars the vicar general 
from doing this, does it follow that the act which a vicar general has under- 
taken in contravention of the law is to be regarded as null and devoid of 
juridical validity? 

ScEpticus 


Can. 1187—Si qua ecclesia nullo modo ad cultum divinum adhiberi possit 
et omnes aditus interclusi sint ad eam reficiendam, in usum profanum non 
sordidum ab Ordinario loci redigi potest, et onera cum reditibus titulusque 
paroeciae, si ecclesia sit paroecialis, in aliam ecclesiam ab eodem Ordinario 
transferantur. 

Can. 368, §1—vVicario Generali, vi officiil, ea competit in universa dioecesi 
jurisdictio in spiritualibus ac temporalibus, quae ad Episcopum iure ordinario 
pertinet, exceptis iis quae Episcopus sibi reservaverit, vel quae ex iure requirant 
speciale Episcopi mandatum. 

Can. 369, § 2—Caveat [Vicarius Generalis] ne suis potestatibus utatur con- 
tra mentem et voluntatem sui Episcopi, firmo praescripto can. 44, § 2. 

Can. 44, §2—... gratia autem ab Episcopo denegata nequit valide, etiam 
facta denegationis mentione, a Vicario Generali, non consentiente Episcopo, 
impetrari. : 

Can. 1162, §1.—Nulla ecclesia aedificetur sine expresso Ordinarii loci con- 
sensu scriptis dato, quem tamen Vicarius Generalis praestare nequit sine 
mandato speciali. 

Can. 20—Si certa de re desit expressum praescriptum legis sive generalis 
sive particularis, norma sumenda est, nisi agatur de poenis applicandis, a 
legibus latis in similibus; . . 

Can. 11—Irritantes aut inhabilitantes eae tantum leges habendae sunt, 
quibus aut actum esse nullum aut inhabilem esse personam expresse vel 
aequivalenter statuitur. 

Can. 15.—Leges, etiam irritantes et inhabilitantes, in dubio iuris non urgent. 


It is no doubt held by some authors that in diocesan adminis- 
trative matters a vicar general has equal authority with the bishop 
as long as the bishop has not specifically reserved a given matter 
to himself, or as long as the law does not explicitly require a special 
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mandate from the bishop in the case in question. The argument 
for this view may be presented as follows: Short of the restrictions 
here indicated the vicar general has the same administrative power 
as his bishop. His bishop has the rightful power to reduce a 
church to a secular status when the conditions as postulated in 
the law are verified. Accordingly the vicar general can, like his 
bishop, do the same act under the same circumstances.’ 

Contrary to this view the present writer feels convinced that the 
vicar general does not have the power to reduce a church to secular 
status as long as he has not with the bishop’s special mandate 
been authorized to do so. This conviction remains despite the 
fact that canon 1187 simply makes mention of the local ordinary 
without at the same time explicitly excluding the vicar general who 
has not received a special mandate from his bishop. 

It is felt that the exclusion of the vicar general from equal 
competence with the bishop can result not only from the explicit 
restrictions which the law itself invokes, or from the definitive 
reservations which the bishop has made, but also from any factor 
which inherently in a given situation amounts to an wmplicit re- 
striction of power on the side of the vicar general. This conclu- 
sion is deemed not only justifiable, but mandatory as well, in the 
light of the principle incorporated in canon 20, as quoted above. 

One does not need to look far in the Code to find cases in which 
the use of the terms ordinary and local ordinary, even when em- 
ployed without any qualification whatsoever, nevertheless does not 
contemplate the inclusion of the vicar general within the meaning 
of these terms. For the sake of due illustration a number of these 
cases may here be presented. 

Canon 492, §1, is explicit in its statement that a vicar general 
cannot establish a religious community or institute in the diocese. 


1 Cf. Berutti, Institutiones Iuris Canonici, IV (Taurini: Marietti, 1940), p. 
77, n. 23: “ Per simplex decretum, cuius documentum in archivo Curiae merito 
adservabitur (cfr. can. 1158), etiam Vicarius Generalis potest ecclesiam ex- 
secrare, dummodo tamen causae adsint et normae serventur quae taxative 
praefiniuntur in can. 1187,” and Coronata, Institutiones Iuris Canonici, II 
(Taurini: Marietti, 1931), p. 44, n. 741 ec: “Consecrationem aut benedictionem 
ecclesia amittere potest .. . si in usus profanos ab Ordinario loci redacta sit. 
- . - Hic modus exsecrationis certa lege introductus est a Codice. Requiritur 
autem ut exsecratio fiat ab Ordinario loci, quo nomine venit etiam, ut videtur, 
Vicarius Generalis necnon Capitularis, non vero Superiores maiores religiosi 
licet de ecclesia illis subiecta agatur.” 
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Canon 498, on the other hand, affirms that the local ordinary has 
the power to suppress an individual religious house of a diocesan 
institute, provided that this house be not the sole house of the 
institute. It is not explicitly stated in this canon that the vicar 
general remains incompetent if he is not authorized with a special 
mandate from the bishop. Yet, in the writer’s knowledge, there 
is no record of any authors who have stated that the vicar general 
here has specifically the same power as the episcopal ordinary. 
This negative attitude appears to reflect their conviction that the 
vicar general simply lacks the power to suppress a diocesan re- 
ligious house. 

Canon 455, §3, makes the explicit statement that apart from a 
special mandate the vicar general has no competence for the acts 
of appointment mentioned in §$1-2 of the same canon. Canon 
477, §1, is equally explicit in enjoining a similar restriction upon 
the vicar general in the matter of removing from office any of the 
parochial vicars who receive mention in canons 472-476. Yet, in 
the canons which deal with the administrative removal of pastors 
the Code consistently employs the term Ordinarius without any 
qualification. It is evident that in canon 2146, §1, the term Ordi- 
narius must specifically refer to the episcopal ordinary, for it is he 
who comes into question in connection with the appointment of an 
incumbent in the pastoral office. If in this canon, which is one of 
the introductory canons for the entire section that deals with the 
removal and transfer of pastors, the concept of vicar general finds 
no room within what the term Ordinarius includes in its scope, is 
it misdirected to assume that the term ordinary is qualified with 
the same limitation throughout the ensuing section? Is it not 
rather necessary to regard the word ordinary as referring exclu- 
sively to the episcopal ordinary, so that without a special mandate 
the vicar general cannot issue a decree for the pastor’s removal 
or transfer? 

If that be so, then there exists once more a situation in which 
the vicar general cannot act, despite the fact that the law has not 
explicitly barred his action. His lack of competence for removing 
the pastor is simply implicit in the basic restriction which pre- 
cludes him from the act of appointing pastors. Since the act of 
removing a pastor entails also the consequent need of appointing 
a new pastor, for which act the vicar general has no competence, 
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the whole issue becomes a connected affair in which he is inherently 
barred from effecting the removal for the simple reason that he 
is explicitly barred from undertaking the necessarily consequent 
act of the appointment of a new pastor. 

Other cases of similar import can be contemplated. From the 
fact that according to canon 1482, §1, the local ordinary (i.e., the 
bishop) has a prior claim in law for the making of appointments 
in the diocese, it appears implicitly to follow that when canon 
189, § 2, enjoins the local ordinary within a month’s time either to 
accept or to reject a proffered resignation, it is the episcopal ordi- 
nary, and not also the vicar general, who is meant. For the same 
reason the word Ordinarius as used in canon 192, §§ 2-3, should be 
regarded as referring to the episcopal ordinary to the exclusion of 
the vicar general. 

In very principle it seems necessary to admit that, even when 
the law does not explicitly point to the.need of a special mandate 
in favor of the vicar general, the latter nevertheless cannot act 
with competence whenever there is question of undoing an act or 
cancelling out its extant juridical effects, if for the earlier perform- 
ing of the act, or if for the constituting of its juridical effects, the 
law explicitly pointed to the need of a special mandate on the side 
of the vicar general. Thus a vicar general could not in the absence 
of a special mandate suppress a religious association the erection 
of which he authorized in virtue of a special mandate, as called for 
in canon 686, § 4. 

If with a special mandate the vicar general had, in line with the 
ruling of canon 958, §1, 2°, granted dimissorials, he could not 
without another special mandate revoke the effect of the grant al- 
ready made. If a vicar general duly authorized with a special 
mandate had authenticated certain relics, he could not undertake 
to annul the effect of the granted authentication unless he acted 
with a special mandate. And if a particular mandate has made 
it possible for the vicar general to establish an ecclesiastical ben- 
efice, then it seems possible for him later to suppress the benefice 
only on condition that he be authorized with another special 
mandate. 

A further consideration may be stressed here. Canon 44, §2, 
makes it plain that a vicar general cannot validly grant a favor 
which the bishop has denied, unless the bishop accords his consent 
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for it. The parity between such an act of consent and an act which 
evinces a special mandate will readily be conceded. In the ab- 
sence of an expressed prescription in the law canon 20 authorizes 
the borrowing of an interpretational norm from such laws as have 
been enacted in similar matters. If that principle has any poten- 
tial application—and it must have, else it were an idle statement 
in the law—then it appears to achieve its actualization in law in 
precisely such situations as have here been considered. The grant- 
ing by the vicar general of a favor which has been denied by the 
bishop is a matter which in general character is not essentially 
different from the granting by the vicar general of a concession, 
such as the reduction of a church to secular status, when this con- 
cession has been held off by the bishop. If in the earlier supposi- 
tion the vicar general acts invalidly if he seeks to make the grant 
without having obtained the bishop’s consent, then in the latter 
eventuality the result appears the same if the vicar general seeks 
to reduce a church to secular status, without having obtained a 
special mandate, which mandate reflects the bishop’s consent for 
the act. 

Granted that a vicar general needs a special mandate from the 
bishop for reducing a church to secular status, what is to be said 
regarding his act which violates this law? Does such an act re- 
main devoid of juridical validity? The answer is indeed negative 
if one assumes that a special mandate implies no more than a re- 
lease from a restriction which brands the violative act as simply 
unlawful, but not as also invalid. According to this opinion the 
office of the vicar general in its potentialities of the valid exercise 
of the administrative powers of jurisdiction reaches just as far as 
the bishop’s office. The exceptions and restrictions which canon 
368, § 1, imposes are accordingly factors which touch simply on 
the lawful exercise of the powers contained in the office. In con- 
sequence any administrative act of jurisdiction performed by the 
vicar general remains a valid act as long as it does not transcend 
the administrative powers contained in the bishop’s office. 

But, if one assumes that the content of the office of a vicar gen- 
eral reaches no farther than what remains after the exceptions and 
reservations as mentioned in canon 368, §1, have been deducted, 
then one must logically conclude that the vicar general acts in- 
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validly if he functions in a sphere of action which postulates the 
possession of a special mandate. 

The possession of such a special mandate is explicitly postulated 
in the law in all cases in which explicit mention is made of the 
special mandate as a condition for action on the part of the vicar 


general.? 

It appears implicitly postulated in a number of canons,® and also 
in all cases wherein the act would involve a disposition contrary 
to any act previously performed by the vicar general when author- 
ized with a special mandate, or performed by the bishop himself 
inasmuch as the mandate was not shared with the vicar general. 

The law’s implicit postulation of the special mandate for the 
vicar general seems completely to fulfill the demand which canon 
11 sets up with relation to invalidating and disqualifying laws. 
The kind of law which equivalently points to nullity for any act 
or to disqualification for any person seems present when the law 
makes its demand or sets its condition in an implicit manner. 
This seems to obtain in the cases which have been considered here, 
and accordingly invalidity seems in store for the act of a vicar 
general who without a special mandate from his bishop has sought 
to reduce a church to secular status. 

This conclusion seems warranted indeed in the light of the jurid- 
ical reasons which intrinsically support it. Yet, the existence of 
a doubt regarding the juridical import of the law can derive also 
from the fact that divergent opinions relative to the meaning and 
import of the law in question are current among reputable authors. 
Such a diversity of opinions does exist regarding the question 
whether an act must be branded with invalidity when a vicar gen- 
eral without being authorized by means of a special mandate does 
perform an act for which the law requires such a mandate. It 
is for this exclusive reason, so it appears to the writer, that one 
will not post factum regard the act in question as invalid. If the 
vicar general has not been authorized with a special mandate, then 


2 Cf, cans. 113; 152; 857, §1; 455, §3; 477, § 1; 686, §4; 803, §1: 95 

’ ’ E ’ ’ ’ 2 ’ ’ ’ ’ ; 958, § 1, 2S 
1104; 1162; 1283, §2; 1285; § 1; 1303, §3; 1414, §3; 1423, §1; 1432, § 2: 1466 
§2; 1487, $1; 2002; 2220, §2; 2314, § 2. ee 


3 Cf. eg., cans. 187, §1; ‘ : ’ ' 
esa Se. g ] , §1; 348, §1; 498; 1187; 1191, §1; 2142-2194, passim ; 
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ante factum the act of reducing a church to secular status is dis- 
allowed, surely as an act which is unlawful, and probably also 
as an act which is invalid. 


LEGITIMATE STATUS FOR HIGH DIGNITIES 


Does a granted sanatio in radice relative to an invalid marital union achieve 
for the offspring a legal status of legitimacy which in every way is the 
equivalent of the legitimacy which belongs to children who are conceived in or 


born of lawful wedlock? 
METICULOSUS 


Can. 1117.—Filii legitimati per subsequens matrimonium, ad effectus canoni- 
cos quod attinet, in omnibus aequiparantur legitimis, nisi aliud expresse 
cautum fuerit. 

Can. 1138, §1—Matrimonii in radice sanatio est eiusdem convalidatio, 
secumferens, praeter dispensationem vel cessationem impedimenti, dispensa- 
tionem a lege de renovando consensu, et retrotractionem, per fictionem iuris, 
circa effectus canonicos, ad praeteritum. 

§ 2—Convalidatio fit a momento concessionis gratiae; retrotractio vero in- 
telligitur facta ad matrimonii initium, nisi aliud expresse caveatur. 

Can. 232, §2—A cardinalatus dignitate arcentur: 

1°.—Illegitimi, etiamsi per subsequens matrimonium fuerint legitimati. 

Can. 331, § 1—Ut quis idoneus [ad dignitatem episcopalem] habeatur, debet 
esse : 

1°—Natus ex legitimo matrimonio, non autem legitimatus etiam per sub- 
sequens matrimonium. i 

Can. 215, §2—In iure nomine Episcopi [venit quoque] Abbas vel Prae- 
latus nullius, nisi ex natura rei vel sermonis contextu aliud constet. 

Can. 320, §2—-Assumendi ad abbatiam vel praelaturam nullius iisdem 
qualitatibus ornati esse debent, quas ius in Episcopis requirit. 

Can. 504—Firmis propriis cuiusvis religionis constitutionibus quae pro- 
vectiorem aetatem aliaque potiora requisita exigunt, ad munus Superioris 
maioris inhabiles sunt qui non sunt ex legitimo matrimonio nati. 

In view of the dicordant opinions reflected among reputable 


authors and canonical writers in their treatment of this question,’ 


1Cf. Harrigan, The Radical Sanation of Invalid Marriages, The Catholic 
University of America Canon Law Studies, n. 116 (Washington, D. C.: The 
Catholic University of America, 1938), pp. 65-71, who presents the arguments 
which call for a negative answer to the proposed question, Cf. Mc Devitt, 
Legitimacy and Legitimation, The Catholic University of America Canon Law 
Studies, n. 188 (Washington, D. C.: The Catholic University of America Press, 


220 THE JURIST 


it seems impossible, in the absence of any authentic interpretation 
as furnished by the Code Commission, to reach a definitive answer. 
For that reason, whatever be the actual specific juridic effect which 
flows from a sanatio in radice regarding the point of acknowledged 
legitimate status, one cannot apodictically maintain that the ex- 
ceptive clause of canon 1117—mis1 aliud expresse cautum fuertt— 
is applicable in such a manner as to induce a certified impediment 
on the part of candidates for the high dignities and offices which 
receive mention in canons 232, § 2, 331, § 1, 320, § 2, and 504, even 
then when legitimation has been effected by way of a sanatio in 
radice. In the actual occurrence of such cases the Holy See readily 
grants, ad cautelam, whatever dispensation may in any way 
seem called for, provided of course that the other legal requisites 
are duly fulfilled. 

The difficulty, then, is one of a theoretical, rather than practical, 
character. It is with this approach that the question is to be ex- 
plored. The answer seems to hinge on the fundamental consid- 
eration whether a juridically effected status of legitimacy, when 
accorded through the sanatio in radice with a retroactive effect 
that is acknowledged as extending to the very beginning of the 
marriage, is to be regarded as equal in effect with the status of a 
natural, objective and absolute legitimacy. There still remains 
a difference in concept between an absolute legitimacy and a jurid- 
ically acknowledged status of legitimacy as effected through the 
sanatio. Even when the latter is by a fiction of the law accom- 
panied with the canonical effects that flow from an absolute legiti- 
macy, the earlier fact of illegitimacy, which it inherently must pre- 
suppose, can never become undone as a fact that existed. 

Canon 232, § 2, 1°,, bars from the cardinalitial dignity all illegit- 
imates, even though they became legitimated through their parents’ 
subsequent marriage. It is the erstwhile fact of illegitimacy that 
is designated as an obstacle. The existence of this factor is not 
cancelled out through the subsequently gained juridical status of 
legitimation In consequence of the parents’ marriage. Now, a 
union which has become validated through a sanatio in radice 


1941), pp. 182-192, woh elaborates the reasons which warrant an affirmative 
answer. Cf. Bowe, Religious Superioresses, The Catholic University of 
America Canon Law Studies, n. 228 (Washington, D. C.: The Catholie Univer- 
sity of America Press, 1946), p. 74, who treats the question with relation to th 

qualification demanded for major religious superiors. ; 
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points just as much to a subsequent marriage as does a union 
which has become rectified through a simple convalidation. Hence 
in either case the legitimation has resulted through a subsequent 
marriage, and thus in either case the material fact of illegitimate 
birth appears to exist as an obstacle which, despite the later le- 
gitimation through the parents’ marriage, does not become neutral- 
ized through the acquisition of a juridical legitimacy. 


The wording of canon 331, § 1, 1°, reveals the same intent. The 
wording may be regarded as even more incisive than the wording 
employed in canon 232, §2, 1°. Before anyone may be deemed 
qualified for the episcopal dignity it is required that he have been 
born of lawful wedlock, and not merely that he have become le- 
gitimated even through the subsequent marriage of his parents. 
Canon 320, § 2, with reference to candidates for an abbacy or a 
prelacy nulltws, requires of them the same qualification that the law 
requires in candidates for the episcopate. Canon 504, with refer- 
ence to candidates for the position of major superior in a religious 
institute, pronounces as disqualified all those who have not been 
born of lawful wedlock. 

In the light of these statements in the law it remains rather 
problematical, so it appears, to understand how a juridical status 
of legitimacy may be accepted as an equivalent of the absolute 
legitimacy which these canons stress as a condition. If the leg- 
islator had wanted to identify Juridical with absolute legitimacy 
as a qualification which satisfies the demand of the law, then why 
was the preponderant stress placed on the fact of an absolute le- 
gitimacy, and not on the fiction of the law which acknowledges a 
juridically created status of legitimacy? 

Juridical legitimacy can be gained with greater or lesser ease 
in accordance with the lesser or greater obstacles that exist in a 
given instance. When no impediment. stood in the way of the 
parents’ valid marriage for the duration of time extending from 
the child’s conception to the child’s birth, then the simple fact of 
the parents’ subsequent marriage suffices to achieve for the child the 
status of a juridical legitimacy. When throughout the duration of 
the child’s gestation some impediment did stand in the way, then 
something more is requisite than the mere fact of the subsequent 
marriage, even though that impediment have in the meantime 
ceased. A decree of legitimation then becomes necessary. If the 
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impediment still exists, then a dispensation from it in connection 
with the parents’ marriage is needed if a juridical legitimacy is to 
be gained for the child. Finally, if a union is to become validated 
apart from a renewed expression of consent for marriage, then the 
convalidation which the sanatio in radice effects must be preceded 
with a dispensation from the impediment if one still exists, along 
with a dispensation from the need of renewing the consent for 
marriage. 

In this connection one readily adverts to the dietum of St. Am- 
brose as it occurs in his homily adopted for the feast of St. Louis, 
King and Confessor: “Ita quod numero inferius, re ubertus,” so 
that the fuller and more comprehensive effect in juridical legitimacy 
can be expected in inverse ratio to the lesser conditions that need 
to be fulfilled. The legitimation which results simply in conse- 
quence of the subsequent marriage which the parents were always 
free to contract is definitely closer to the natural, objective and 
absolute legitimacy than either of the remaining two modes of 
juridical legitimation which the law provides through the instru- 
mentality of the parents’ subsequent marriage. 

If, then, of the various modes of legitimation the one which de- 
parts the least from natural legitimacy nevertheless does not suffice 
to establish a qualified status for the episcopal or cardinalitial 
dignity, then it seems logical that the legitimation which according 
to canons 1051 and 1138, § 1, calls for the fulfilling of further con- 
ditions should not in its juridical effects transcend the benefits 
which flow from a legitimation which has come about through the 
simple fact that a perfectly permissible marriage has been con- 
tracted. 

Whatever has been said here remains of course within the realm 
of a theoretical investigation and discussion. The arguments here 
advanced cannot claim to dislodge the solid probability which still 
attaches to the opposite view. Hence the practice of the Holy See 
in the person of the Holy Father and in the personnel of the Roman 
Congregations in such cases wherein a legitimate status has been 
acquired by means of a sanatio in radice will remain the acceptable 
norm to be followed. 


Tue Catruonic University or AMERICA 
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DISPENSATION IN URGENT CASE 


A bequest of five thousand dollars made to our parish was in danger of 
being lost because of the lack of proper formalities as required by the secular 
law. This was ten years ago, but the problem has begun to recur frequently 
to me and I should like some aid in settling my doubts. Our administrator 
at the time warned the executor and the heirs of their obligation to carry out 
the intention of the testator, but to no avail. When he heard that they were 
about to contest the bequest, he called them to a meeting and effected a 
compromise in virtue of which they agreed to pay the parish half the amount 
of the bequest, if the administrator in turn did not insist on defending in court 
the right of the parish to the whole amount. Was this act of waiving the 
half of the bequest justified, and if it was not, do I have any obligation of 
restitution? 


DIMINUTUS 


Canon 1513, § 2, requires that the heirs be admonished of their 
obligation to carry out the bequest of the testator when it is likely 
to be defeated for lack of formalities required by the secular law. 
An interpretation of the term, ‘ moneantur” (they must be ad- 
‘monished), as it stands in this paragraph was handed down by 
the Pontifical Commission of Interpretation in 1930 which indicated 
that it was preceptive.* This interpretation did not mean to say 
that the local Ordinary should give a command to the heirs, but 
rather that he is bound to give an admonition to them. It did 
not touch the question of the obligation of the heirs to make pay- 
ment. That there is such an obligation, however, seems evident, 
in spite of the position of D’Annibale,? which Nasoni* argues was 


1 Can. 1513, §2. In ultimis voluntatibus in bonum Ecclesiae serventur, si 
fieri possit, sollemnitates iuris civilis; hae si omissae fuerint, heredes moneantur 
ut testatoris voluntatem adimpleant. 


2 Code Commission, 17 febr. 1930—AAS, XXII (1930), 196; Bouscaren, The 
Canon Law Digest, I, 725. 


3 D’Annibale, Summula Theologiae Moralis (3. ed., 3 vols., Romae, 1891), IT, 
n. 339. Priimmer (Manuale Theologiae Moralis [4. and 5. ed., 3 vols., Friburgi 
Brisgoviae, 1928], II, 277) cites Daelman, Haine, and Retzbach as agreeing that 
the decree of Alexander III, made general Jaw in the III General Council of 
the Lateran (1179), (this decree became c. 11, X, de testamentis et ultimis 
voluntatibus, III, 26), had become obsolete through the relinquishment on the 
part of the Church of her right to enforce the payment of pious legacies lack- 
ing the formalities required by the secular law. 


4 Perfice Munus, III (1928), 848 ff. 
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not deprived of its probability by the Code. It was thought by 
some that this opinion did possess probability, but the common 
opinion held otherwise. And even while D’Annibale himself was 
writing, the Sacred Penitentiary solved a case in a manner that 
contradicted his view.® And in 1901 another decision was rendered 
by the Sacred Penitentiary, consistent with the former. But this 
response indicated the willingness of the Holy See to permit a 
compromise.* 

In the case as presented, the administrator complied with his 
duty, but to no avail. Was he, then, justified in arranging a com- 
promise after the manner of the Sacred Penitentiary in the internal 
forum, or of the Sacred Congregation of the Council in the external 
forum? Could he rely on the authority given him in canon 81 
to dispense from the law of canon 1513, § 2? 

The extent of the power of the local Ordinary to dispense in 
virtue of canon 818 has been greatly restricted by an interpreta- 
tion just handed down by the Pontifical Commission of Interpreta- 
tion.® According to this interpretation, recourse to the Holy See 
is not difficult (dzfficilis), when the Ordinary can without difficulty 
contact the Delegate of the Holy See in his respective country, 
the latter himself being in communication with the Holy See. 
This interpretation directly contradicts that advanced by Michiels,?° 
whose view was derived from the absence of any reference to the 
Delegate in canon 81. It is in harmony, however, with the terms of 
the Letter of the Apostolic Delegate in the United States issued 


5 Cf. Tanquerey, Synopsis Theologiae Moralis et Pastoralis, III (8. ed., Tor- 
naci, 1929), n. 676. 


8 Collectanea 8.C.P.F. (2 vols., Romae, 1907), n. 2099. Vermeersch says that 
this attitude of the Sacred Penitentiary is apparent also from a reply of April 
23, 1927—“ De testamento ad causas pias et canone 1513, §3 [2] ’—Periodica 
XIX (1930), 49*-63*. 

‘For a further discussion touching the obligation of the heirs, cf. Hannan 
The Canon Law of Wills (Philadelphia: The Dolphin Press, 1935), nn. 483-500. 


8Can. 81. A generalibus Ecclesiae legibus Ordinarii infra Romanum Pon- 
tificem dispensare nequeunt, ne in casu quidem peculiari, nisi haec potestas 
eisdem fuerit explicite vel implicite concessa, aut nisi difficilis sit recursus ad 
Sanctam Sedem et simul in mora sit periculum gravis damni, et de dispen- 
satione agatur quae a Sede Apostolica concedi solet. 


9 Code Commission, 26 iun, 1947—AAS, XXXIX (1947), 374: 
VIII (i948), 105. Maite oh 


10 Normae Generales (2 vols., Lublin, Universitas Catholica, 1929), II, 484. 
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January 1, 1942, to diocesan and religious Ordinaries.1!_ The Letter 
was sent under instructions from the Cardinal Secretary of State. 

The compromise effected by the administrator in the case pre- 
sented herewith seems to have antedated even the Letter of the 
Apostolic Delegate. However, that circumstance seems not rele- 
vant in view of the fact that the interpretation of the Pontifical 
Commission is declaratory. 

It is, of course, possible that a matter could: be so urgent that 
recourse even to the Apostolic Delegate would be difficult. In 
that case, the difficulty of recourse required by canon 81 would 
be verified, since the recent interpretation supposes that recourse 
to the Apostolic Delegate is easily made. But in the case under 
discussion, no special circumstances suggest themselves as indi- 
cating difficulty in contacting the Apostolic Delegate. 

One is inclined to argue, therefore, that the administrator ex- 
ceeded his authority, even though the case was urgent at the time 
he effected the compromise. In view of the willingness of the 
Holy See to effect a compromise in cases of this kind, it should 
not be too difficult, however, to obtain a sanation of the com- 
promise made. 


DUPLICATING A MARRIAGE 


John and Bridget have come to me with a license to be married, though 
they are already married in the eyes of the Church. They were married by a 
priest on May 21, 1940, but Bridget divorced John on October 138, 1944. Now 
they have become reconciled. 

Should I merely sign my name and make a return of the license? That 
would seem to be a lie. On the other hand, it is a lie, no matter how one 
looks at it, for even if I should ask them to renew the consent, it would not 
be a marriage in the sense in which the return would ordinarily indicate. 
Besides, in this latter procedure, is there not danger of the simulation of a 


sacrament? 
UnIcus 


A lie may be defined as the expression of “words opposite to 
what is in the mind, spoken with the intent to deceive.” 

First, consider the words “ with the intent to deceive” in rela- 
tion to this case. The civil state is not deceived, because it is con- 


? 


11 Bouscaren, The Canon Law Digest, II, 44. 
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cerned only with the external legal form of marriage and about 
the civil effects of marriage, not about the effects from the reli- 
gious viewpoint. The state is not competent as to the substance 
of a marriage of the baptized, although it is truly competent as 
to the merely civil effects of it, as canon 1016 of The Code of Canon 
Law plainly teaches. The return of the signed legal license for 
marriage to the state merely affirms that the civil demands have 
been fulfilled concerning the civil form of marriage. 

Then, as to the words, “ opposite to what is in the mind”, the 
return of the license does not affirm that there was a marriage in 
the canonical sense, which would be contra mentem, but merely 
affirms the performance of a ceremony according to the “civil 
mind,” not the “ church mind.” 

The parties should renew their consent so that the civil license 
may be returned testifying to this act. This renewal is not a sim- 
ulation of the sacrament. He indeed would simulate a sacrament 
who applied matter and form without the intention of conferring 
the sacrament, or who used matter that is invalid because of some 
hidden defect, or who pronounced an invalid form over invalid 
matter. In other words, if at least one element constitutive of a 
sacrament is present and at least one other element absent, the 
person responsible for the absence is said to simulate a sacrament. 
If all three elements are caused to be absent, he is said to dis- 
simulate. 

In the renewal of consent recommended here, matter, form and 
intention are lacking. But since dissimulation is the placing of 
a non-sacramental action in circumstances in which others could 
falsely judge that a sacrament has been conferred, and since the 
civil state is not concerned with the sacramental element, it seems 
advisable to call this renewal of consent a “ quasi-dissimulation.” 


PENALTIES FOR CIVIL DIVORCE 


One of my confreres insists that by the very fact that a Catholic, without the 
permission of the bishop, obtains a civil divorce from a spouse to whom he is 
validly married, he incurs a canonical penalty. He asserts that this is the 
case also with the attorneys, if they be Catholics, who represent such a 
Catholic in such an action. I can find no record of any such penalty within 
ee field of research available to me. May I be enlightened on the 
subject?’ 


Crratus 
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With regard to penalties imposed on Catholics who seek a civil 
divorce or on Catholic lawyers who represent them in such actions, 
one notes that there is no penalty in either the Code or in the leg- 
islation of the Councils of Baltimore. The penalties operate only 
when a marriage is attempted after the divorce. In canon 23561 
the penalty for such an attempt is legal infamy. Moreover this 
canon also provides that if in contempt of the admonition of the 
local Ordinary the parties refuse to separate, they are to be ex- 
communicated or punished with personal interdict. No. 124 of the 
III Plenary Council imposes an automatic excommunication re- 
served to the local Ordinary on those who make such an attempt.? 

In cases of special gravity the local Ordinary could impose a 
penalty in virtue of canon 2222, §1.3 Moreover, he could provide 
for such a penalty in the diocesan statutes. In either case, for the 
divorce as such. 


IRREGULARITY FROM FINGER DEFORMITY 


A young man of my parish who wishes to study for the priesthood lacks the 
first joint of all the fingers, including the thumbs of both hands. This is a 


congenital deformity. Does it make him irregular? 
INDEX 


The deformity affecting the three last fingers of each hand does 
not seem great enough to cause an irregularity, if the young man 


1Canon 2356. Bigami, idest qui, obstante coniugali vinculo, aliud matri- 
monium, etsi tantum civile, ut aiunt, attentaverint, sunt ipso facto infames; 
et si, spreta Ordinarii monitione, in illicito contubernio persistant, pro diversa 
reatus gravitate excommunicentur vel personali interdicto plectantur. 


2Conc. Plen. Balt. III, n. 124: . . . manifeste apparet gravissimae culpae 
illos esse reos, qui a magistratu civili matrimonium dissolvi postulant, vel, 
quod gravius est, divortio civili obtento, novum matrimonium inire attentant 
legitimo vinculo posthabito, quod coram Deo et Ecclesia adhuc manet. Ad 
haec crimina compescenda poenam excommunicationis statuimus, Ordinario 
reservatam, ipso facto incurrendam ab eis, qui postquam divortium civile 
obtinuerint, matrimonium ausi fuerint attentare. 


3 Canon 2222, §1. Licet lex nullam sanctionem appositam habeat, legitimus 
tamen Superior potest illius transgressionem, etiam sine praevia poenae com- 
minatione, aliqua iusta poena punire, si scandalum forte datum aut specialis 
transgressionis gravitas id ferat; secus reus puniri nequit, nisi prius monitus 
fuerit cum comminatione poenae latae vel ferendae sententiae in casu trans- 
gressionis, et nihilominus legem violaverit. 
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has the use of those fingers in spite of the deformity. Perhaps, 
though, sufficient doubt of fact exists even as to those fingers ge 
suggest that a dispensation should be issued by the Ordinary. 
However, with regard to the thumb and index finger, the deformity 
seems sufficient to create an irregularity. At least Hickey points 
to the fact that the Holy See has issued dispensations in cases In 
which a minor portion of these fingers, for instance, the phalanx, 
was missing.” 


STAMMERING AS SOURCE OF IRREGULARITY 


A boy of my parish who is finishing the eighth grade this year intends to 
ask the bishop to send him to the minor seminary. In his earlier years he 
stammered before the pronunciation of almost every word. He has been cured 
to the extent that now he stammers only at the beginning of a statement, and 
then only when under stress. Should I discourage him from approaching the 
bishop? 

INTERVALLUM 


Gasparri says that he is irregular who is unable to pronounce 
words in their entirety or in an intelligible manner, or who speaks 
with excessive rapidity, or who lisps to a degree sufficient to stim- 
ulate laughter. He adds that these defects cause an irregularity 
even in a priest already ordained so as to prevent his celebrating 
Mass, if they affect him to a degree sufficient to cause a loss of 
dignity.1 Coronata points further to the impossibility of a dis- 
pensation in the case of a stammerer whose affliction prevents him 
from uttering formal words, and this even in the case in which 
there is only a doubt as to his ability to do so. The reason for 
this rigorous rule is the consequent risk of exposing to inadequate 
pronunciation the words of consecration and the words consti- 
tuting the form of the sacraments.” 


1Can. 15. Leges, etiam irritantes et inhabilitantes, in dubio iuris non urgent; 
in dubio autem facti potest Ordinarius in eis dispensare, dummodo agatur de 
legibus in quibus Romanus Pontifex dispensare solet. 


2 Hickey, Irregularities and Simple Impediments in the New Code of Canon 
Law, The Catholic University of America Canon Law Studies, n. 7 (Washing- 
ton, D. C.: The Catholic University of America, 1920), p. 27. 


1 Gasparri, Tractatus Canonicus de Sacra Ordinatione, I (Paris, 1893), n. 261. 
? De Sacramentis, II (Romae-Taurini, 1945), n. 115. 
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In the present case, the pastor should consult the local Ordinary 
before he says anything to the boy. At the very least there seems 
to be present a doubtful irregularity. If the local Ordinary thinks 
it only doubtful, he may dispense in virtue of canon 15. While 
stammering merely at the beginning of a statement does not pre- 
vent the speaker from uttering formal words such as are necessary 
for the validity of the sacraments and of the Holy Sacrifice, it 
seems clear that the shame resulting from the stammering in any 
given case would intensify the priest’s nervousness and result, 
perhaps, in a recurrence of the affliction in its worst phases. In 
any event, it seems probable that the priestly dignity cannot 
properly be maintained by a priest who stammers at the beginning 
of every statement. 


THE PALLIUM AFFECTING ORDINATION 


Years ago I was ordained to the priesthood by my archbishop outside his 
province which had just been raised to the status of an archdiocese. I am 
doubtful whether he had had time to obtain the pallium. I think that this 
had no effect on the validity of my ordination one way or the other, but I 
would appreciate a reassuring word on this point. 

RETROSPICIENS 


Prior to the imposition of the pallium, in the absence of an 
indult of the Holy See, a metropolitan would act illicitly in per- 
forming acts either of metropolitan jurisdiction or of the episcopal 
Order in which the liturgical law requires the use of the pallium.? 
On the other hand, a metropolitan is not permitted to use the 
pallium outside his province.? If, then, he otherwise lawfully 
performs outside his province functions of the episcopal Order, the 
lack of the pallium does not make his actions unlawful. There- 
fore, under these circumstances, he would not act unlawfully in 
conferring Orders, though he would act unlawfully in doing so 


1 Can. 276. Quare ante pallii impositionem, excluso speciali indulto apos- 
tolico, ipse [metropolita] illicite poneret actus sive iurisdictionis metropoli- 
tanae, sive ordinis episcopalis in quibus, ad normam legum liturgicarum, usus 
pallii requiritur. 

2Can. 277. ... nullatenus vero [metropolita uti potest pallio] extra pro- 
vinciam, etsi Ordinarii loci consensus accedat. 


3 Coronata, Institutiones Iuris Canonici, I (Romae-Taurini, 1939), n. 366. 
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within his province before the imposition of the pallium. Even 
in the latter case, an apostolic indult would prevent his action 
from being unlawful. 

But even if his action were unlawful because of the lack of the 
pallium, it would not make him irregular, since the irregularity 
of canon 985, 7°, results only when one exercises a sacred Order 
which he does not possess or from the exercise of which he is re- 
strained by canonical penalty. Even if the bishop were irregular, 
the Orders conferred by him would be valid, since the irregularities 
are prohibitory, not invalidating, in character. 


IRREGULARITY FROM USE OF OSTENSORIUM 


My cousin, who is a deacon, was asked by the assistant in the parish in 
which his parents reside to give Benediction with the ostensorium at the end 
of Holy Hour services. Having done so, my cousin is now concerned whether 
he is irregular in virtue of the provision of canon 985, 7°. 

FAUTOR 


Canon 985, 7°, imposes an irregularity on those who exercise a 
sacred Order which they do not possess,t and on those who are 
restrained from the exercise of a sacred Order by a canonical 
penalty.” 

Canon 1274, § 2, reserves Benediction with the ostensorium to 
a priest. However, a deacon is permitted by the terms of the 


#Can. 985, 7°. Sunt irregulares ex delicto: ...7°. Qui actum ordinis, 
clericis in ordine sacro constitutis reservatum, ponunt, vel eo ordine carentes, 


vel ab eius exercitio poena canonica sive personali, medicinali aut vindicativa, 
sive locali prohibiti. 


1 Can. 985, 7°. Sunt irregulares ex delicto: ... 7°. Qui actum ordinis .. . 


ponunt ... eo ordine [sacro] carentes . 
2Can. 985, 7°. Sunt irregulares ex delicto: ...7°. Qui actum ordinis 
ponunt ...ab eius [sacri ordinis] exercitio poena canonica sive personali, 


medicinali aut vindicativa, sive locali prohibiti. 


3 Can. 1274, §2. Minister expositionis et repositionis sanctissimi Sacramenti 
est sacerdos vel diaconus; minister vero benedictionis Eucharistiae est solus 
sacerdos, nec eam impertire diaconus potest, nisi in casu quo ad normam can. 
845, § 2, Viaticum ad infirmum detulerit. 

Can. 845, §2. Extraordinarius [minister sacrae communionis] est diaconus, 


de Ordinarii loci vel parochi licentia, gravi de causa concedenda, quae in casu 
necessitatis legitime praesumitur. 
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same canon to give the blessing with the Blessed Sacrament in 
connection with the administration of Holy Viaticum. Therefore, 
the blessing conferred with the Blessed Sacrament is not radically 
reserved to priests. The use of the cope, if indeed it was used, does 
not seem to complicate the problem involved in the present case, 
since the cope should not be regarded as a distinctly priestly vest- 
ment in the same manner as the chasuble is. 


One might gain additional assurance that the irregularity was 
not contracted from the fact that a grave sin had not been com- 
mitted, since canon 986 definitely states that delicts result in 
irregularities only when they amount to grave sins. 

Perhaps, though, it might be advisable to seek a dispensation 
from the local Ordinary who, because.the irregularity is at the 
most a doubtful one, is competent to act. 


BOXING DEATH CAUSING IRREGULARITY 


A young man of my parish has just finished college and wishes to enter the 
seminary. However, in the course of a boxing tournament in which his college 
took part he inflicted injuries on his opponent which caused the death of the 
latter. Is it necessary that he seek a dispensation from an irregularity arising 
from his act? 

ARENOSUS 


The solution of this question hinges on the morality of boxing. 
If it is not illicit to participate in a boxing match, then death en- 
suing from participation could not be attributed to a grave sin 
on the part of the person who caused it. In the absence of grave 
sin, he would not contract an irregularity. Indeed, the death 
might be considered entirely accidental. This is all the more true 
since participation in a boxing match rarely results in death and 
the participant should not be charged with knowledge that the 
probable outcome of his act will be the death of his opponent. In 
a given case, of course, a participant might set out to harm his 
opponent, thus sinning grievously and incurring an irregularity, 
should death be the proximate consequence of his action.’ In the 


1Cf. can. 985, 4°. Sunt irregulares ex delicto: ...4°. Qui voluntarium 
homicidium perpetrarunt ... effectu secuto, omnesque cooperantes. 


232 THE JURIST 


absence of such a voluntary intent, however, it should be con- 
cluded, it seems, that the young man involved in the case-incurred 
no irregularity. He might find consolation, however, in a dispen- 
sation issued by the local Ordinary ad cautelam in virtue of the 
authority over doubtful irregularities given in canon 15. 


ARTHRITIS AS IRREGULARITY 


I am so crippled by arthritis that I am able to make only the semblance of 
a genuflection in the celebration of Mass. Am I under any necessity of 
refraining from celebrating Mass because of this affliction? 

INFLEXIBILIS 

Lameness which requires the use of a cane certainly results in 
an irregularity. Otherwise, to cause an irregularity it would need 
to amount to a serious deformity. Note, moreover, that in the 
case of one already ordained, a more serious defect is required to 
prevent the exercise of Orders than is sufficient to prevent ordina- 
tion; and in any case the afflicted cleric whose ailment has come 
upon him after ordination is not forbidden to exercise those func- 
tions of which he is capable. 


It may be supposed that the priest whose arthritis gives rise to 
the problem in the present case is not so lame as to be irregular. 
Is there any reason to suppose that an irregularity arises from his 
inability to genuflect at Mass, at least to the extent of preventing 
his celebrating Mass? It seems that the answer should be in the 
negative. His ailment does not prevent his celebrating Mass with 
safety to the Sacred Species and with the dignity due the Holy 
Sacrifice. Consequently it is not sufficient to restrain him from 
celebrating Mass. Apart from the question of the irregularity, 
his inability to make the complete genuflections absolves him from 
all culpability for failure to observe even the directive rubrics. 


1Can. 984, 2°. Sunt irregulares ex defectu: . .. 2°. Corpore vitiati qui 
secure propter debilitatem, vel decenter propter deformitatem, altaris minis- 
terio defungi non valeant. Ad impediendum tamen exercitium ordinis legitime 


recepti, gravior requiritur defectus, neque ob hunc defectum prohibentur actus 
qui rite poni possunt; ... 
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PERPETUAL PROFESSION PREREQUISITE TO 
SACRED ORDERS 


I completed my first year of theology in a diocesan seminary before I 
entered the exempt clerical religious institute of which I am now a member. 
I made my novitiate, made temporary profession, resumed my course in 
theology and received tonsure and minor orders. I am now finishing the third 
year of theology. Is there any way in which I can arrange to be promoted to 
subdeaconship with my class? I am told that I cannot receive major orders 
until I have made perpetual profession. The time for my perpetual profession 
is still a year away. 

CoNnFLIcTUS 


Religious superiors who have the right to grant dimissorial 
letters may not grant them for the reception of major orders by 
a subject who has not yet made the final profession. And no one 
else, not even the local Ordinary, may usurp the authority to issue 
the required dimissorial letters.1 

On the other hand, the Holy See has indicated that it is not 
opposed to granting a dispensation to permit the candidiate to 
anticipate perpetual profession in such a case.?_ Of course, the can- 
didate must express his own willingness to anticipate his perpetual 
profession before the dispensation will be granted. It seems also 
that the superior should seek the vote of the council or the chapter 
in accordance with canon 572 § 2 (i.e., as to the admission of the 
candidate to perpetual profession) before the petition is sent to the 
Holy See.2 The dispensation may authorize the anticipation of 
perpetual profession by as much as eighteen months. 


1Canon 964, 2°, 3°. Cf. Cappello, De Sacramentis (6 vols. Vol. IV, 
Romae, 1935), IV, n. 344, 3; contra Fanfani, De Iure Religiosorum (2. ed., 
Romae-Taurini, 1925), n. 285. 


2Cf. S. C. Ep. et Reg., decr. “ Auctis admodum”, 4 nov. 1892, n. 2—Fontes, 
n. 2020. 


3Cf. S. C. Ep. et Reg., dubium, 26 ian. 1908—Acta Sanctae Sedis, XXXV 
(1902-1903), 664, 665, Cf. Sartori, Jurisprudentiae Ecclesiasticae Elementa 
(Romae: Pontif. Athenaeum, 1946), pp. 37, 38. 
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ABSTINENCE IN THE FORMER SPANISH DOMAIN 


Mexicans who are members of my parish in territory that was formerly part 
of Mexico allege that they have an ancient privilege of eating meat on days of 


abstinence. Do they have such a privilege? 
VEGETUS 


This question relating to the privilege of Mexicans entitling them 
to exemption from the law of abstinence is answered in a decree 
of the Bishop of Pueblo which was published in the April 1945 
number of Tue Jurist on page 292. Of course, the decree limited 
itself to the Diocese of Pueblo. 

In the decree the Most Reverend Bishop adverted to the fact 
that the privilege of the “‘ Bulla Cruciatae ” was originally granted 
by Pope Urban II to Spain and her possessions because of her loyal 
defense of the Church against the Mohammedans and that it has 
been periodically extended for Spain and the Spanish Dominions. 
He further stated that while the southwest territory of what is 
now the United States was under Spanish control, the privileges 
of the “ Bull of the Crusades ” were invoked by the Spanish settlers, 
but that when these possessions were lost to Spain, the privileges 
of the “ Bulla Cruciatae ” were also lost, including the privilege 
of the dispensation from fast and abstinence. Indeed, His Excel- 
lency pointed to a statement of the Holy See from which it should 
be inferred that the privileges did not exist in the territory annexed 
to the United States, even though it had once belonged to Spain. 

The decree continued by noting that many persons, ignorant of 
the cessation of the privilege regarding fast and abstinence did not 
cease to avail themselves of it, so that in time a practice grew up 
as a custom without official sanction, though the persons using it 
did not perform the works required in compensation, viz. the re- 
ception of the Sacraments, prayer, and almsgiving. The decree, 
therefore, noted the Most Reverend Bishop’s decision that this 
custom had no foundation in law, and declared it to be abrogated. 


Canon 5 requires all customs contrary to the Code to be removed 
by the bishop even if they are immemorial; it indicates that all 


1 Given by the Secretariate of State, January 1915; cf. Bouscaren, The Canon 
Law Digest, I, 590, 591. . 
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other customs are automatically abrogated.2 Date the independ- 
ence of Mexico from Iturbide’s entrance into the capital in 1821; 
then in 1918, the custom lacked three years of being a centenary 
custom, even if the whole period from 1821 to 1918 be computed. 
But even if the custom be regarded as an immemorial one at the 
time of the promulgation of the Code, it should be removed as soon 
as it is feasible. It is said that certain dioceses in the southwest 
have obtained indults as wide as the alleged custom in their re- 
laxation of the law. This procedure, in itself, would throw doubt 
on the existence of a centenary custom permitting the relaxation.® 

In the absence of a ruling by the local Ordinary, it seems right 
to advise that a pastor should not disturb the conscience of one 
who feels convinced that he is entitled to the relaxation of the 
law; but also to suggest that he should refrain from giving wider 
circulation to the view that the relaxation exists. 


CLAIM FOR RETURN OF EXCESSIVE MASS STIPEND 


Since I have studied the Code on manual Mass stipends, I believe that I 
have a claim against the pastor of our parish church who demanded of me as a 
layman two dollars as a stipend for every low Mass that I asked him to 
celebrate, although the diocesan statutes permitted a demand for only one 
dollar. I have asked our chancellor about it, and he simply says that the 
pastor is an exempt religious. Should I present my claim to the provincial 


to whom my pastor was subject? 
Pirrius 


This is a serious charge to make against any priest, since even 
one such demand constitutes a grave sin. Cappello even holds that 


2Canon 5. Vigentes in praesens contra horum statuta canonum consuetu- 
dines sive universales sive particulares, si quidem ipsis canonibus expresse 
reprobentur, tanquam iuris corruptelae corrigantur, licet sint immemorabiles, 
neve sinantur in posterum reviviscere; aliae, quae quidem centenariae sint et 
immemorabiles, tolerari poterunt, si Ordinarii pro locorum ac personarum 
adiunctis existiment eas prudenter submoveri non posse; ceterae suppressae 
habeantur, nisi expresse Codex aliud caveat. 


3 Cf. Herrera, Legislacion Eclesiastica sobra el Ayuno y la Abstinencia, The 
Catholic University of America Canon Law Studies, n. 92 (Washington, D. C.: 
The Catholic University of America, 1935), pp. 148, 149; The Ecclesiastical 
Review, LX XII (1925), 87-89. Both sources incline to favor the existence of 
a long-standing custom. 
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it involves a presumption of simony in the external forum and, 
in the the internal forum, actual simony as forbidden by ecclesi- 
astical law.1 WVermeersch-Creusen admits only the presumption 
in the external forum2 Priimmer® and Noldin* do not admit 
that simony is involved. 

A priest is permitted to take a larger stipend than that fixed by 
the diocesan rule, if the stipend is given voluntarily.» Moreover, 
if there is an extrinsic title arising from unusual labor in celebrat- 
ing the Mass at a special place or a special hour, an increase in 
the stipend is permitted. It is, therefore, probable that the ex- 
cessive stipend was not taken unlawfully in the case as outlined 
by the petitioner. 

But if he is able to establish the fact that the stipend was taken 
unlawfully, it seems that he should present his claim to the pro- 
vincial superior. This conclusion arises from the nature of resti- 
tution and from a consideration of the person on whom the obliga- 
tion of making it rests. 

The obligation of restitution, in general, is bound up with the 
vow of poverty and is subject to the dominative power of religious 
superiors. This is more particularly the case when the religious 
is bound by the solemn vow of poverty and has no property of his 
own from which to make restitution. Moreover, the ill-gotten 
gains are in the hands of the religious institute as such, upon which 
the primary obligation of restitution is thus imposed. 


SELF-APPOINTMENT 


A couple was married in this parish by my predecessor, but only after he had 
taken possession of the parish to which he had been transferred. He says that 
1 De Sacramentis, I (Taurinoram Augustae: Marietti, 1928), n. 676. 


icone Turis Canonict, II (5. ed., Mechliniae-Romae: H. Dessain, 1934), 
n. 108. 


3 Manuale Theologiae Moralis (4. and 5. ed., 3 vols.. F iburgi Bri i 
1928), III, n. 270. . ” eee 


Sees Theologiae Moralis (15. and 16. ed., 3 vols., Oeniponte, 1923), IIT 
t ? ’ , 


Can. 832. Sacerdoti fas est oblatam ultro maiorem stipem pro Missae ap- 
plicatione accipere; et, nisi loci Ordinarius prohibuerit, etiam minorem. 


6 Cf. Coronata, De Sacramentis, I, n. 270. 
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after he received notice that he had been transferred but before the date on 
which the transfer was to become effective, he delegated himself for this 
marriage. Then after he had taken possession of the parish to which he had 
been transferred, he returned as delegate of himself to assist at the marriage. 
Can the marriage be regarded as valid? 


REFLEX 


The pastor’s action in delegating himself appears very much 
like eating one’s cake and having it, too. It is true that a pastor 
can authorize another priest to assist at a marriage. This act is 
not in the proper sense an act of delegation, since canonical power 
is not involved in the act of assisting at marriage. Nevertheless 
it follows the principles governing delegation.? It is also true that 
delegated power already granted is not lost when the person dele- 
gating loses his authority to delegate others, unless the contrary 
is expressly stated when the delegation is granted or the delegation 
contemplated the granting of a favor to specified persons, if, in the 
latter case, the delegated power has not been exercised.? 

Now the pastor cannot delegate himself in a matter in which he 
enjoys a power ez officio. A schizophrenic performance of this kind 
is Juridically absurd. A corporation, it is true, possesses a juridical 
personality distinct from that of its members. It could delegate 
its powers to one of them. But the personality of the pastor is not 
distinct from the personality of the priest. Since the delegation 
had no validity in the beginning, it could not have any after the 
pastor left office. 


1Canon 1095, §2. Parochus et loci Ordinarius qui matrimonio possunt 
valide assistere, possunt quoque alii sacerdoti licentiam dare ut infra fines sui 
territorii matrimonio assistat. 
’ Canon 1096, §1. Licentia assistendi matrimonio concessa ad normam can. 
1095, §2, dari expresse debet sacerdoti determinato ad matrimonium deter- 
minatum, exclusis quibuslibet delegationibus generalibus, nisi agatur de vicariis 
cooperatoribus pro paroecia cui addicti sunt; secus irrita est. 


2Hichmann, Lehrbuch des Kirchenrechts, (2. ed., Paderborn, 1926), p. 132, 
IV; Coronata, Institutiones Iuris Canonict, I, p. 342, footnote 2. 


3 Canon 207, §1. Potestas delegata extinguitur, ... non... resoluto iure 
delegantis, nisi in duobus casibus de quibus in can. 61. 

Canon 61. Per Apostolicae Sedis aut dioecesis vacationem nullum eiusdem 
Sedis Apostolicae aut Ordinarii rescriptum perimitur, nisi aliud ex additis 
clausulis appareat, aut rescriptum contineat potestatem alicui factam con- 
cedendi gratiam peculiaribug personis in eodem expressis, et res adhuc integra 
sit. 
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It is, however, possible that the pastor had express, though im- 
plicit, delegation from the vicar econome of the vacant parish 
when he came back for the marriage ceremony. The vicar econome 
would have the same rights as a pastor in regard to granting it. 
On the other hand, there seems to be a presumption against such 
a delegation in view of the fact that both the returning pastor and 
the vicar econome thought that the latter’s delegation was not 
needed. 


SALE OF ECCLESIASTICAL PROPERTY TO ECCLESI- 
ASTICAL CORPORATION 


Our parish wishes to buy from an institute of women religious certain 
property which in the present inflated market might bring $20,000.00. This 
property has already been excavated, but it has remained in this condition for 
several years, since the religious institute has not been able to obtain funds to 
erect the hospital planned. Indeed, it has given up the idea of building a 
hospital. The parish desires to purchase this property that is practically 
without value to the institute, but desires to bargain with the institute with- 
out the intervention of the appraisers required by canon 1530. Can this be 
considered an exceptional case? 

AESTIMATOR 


One cannot see how, in the case proposed, the formalities required 
for alienation can be omitted. . Of course, it is the Sisters who are 
required to observe these formalities, since it is their property that 
is being alienated. The fact that, in a sense, the property is at 
the moment not profitable to the Sisters, does not make it value- 
less. Whatever value it would have in the open market is the 
value they should receive for it, even though another ecclesiastical 
moral person is the purchaser. That is why the appraisers are re- 


quired. Indeed, the Sisters must sell it to the buyer who offers the 
highest price. 


1Canon 1530, §1. Salvo praescripto can. 1281, §1, ad alienandas res 
ecclesiasticas immobiles aut mobiles, quae servando servari possunt, requiritur: 

1° Aestimatio rei a probis peritis scripto facta; 

ey Iusta causa, idest urgens necessitas, vel evidens utilitas Ecclesiae, vel 
pletas; 

3° Licentia legitimi Superioris, sine qua alienatio invalida est. 


Canon 1531, §1. Res alienari minore pretio non debet quam in aestimatione 
indicatur. 


f 
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It might be added that the Most Reverend Apostolic Delegate 
has faculties to permit the alienation of the property of a religious 
institute up to half a million dollars .2 The sum of $20,000 is in 
excess of that permitted by any faculties enjoyed by bishops. 
Moreover, the faculty of bishops comes from the Sacred Congrega- 
tion of the Council and cannot be used in behalf of religious insti- 
tutes. In the letter, the Most Reverend Apostolic Delegate should 
be informed that all the formalities. have been observed. 


INTERIM JURISDICTION 


The pastor who preceded me in this parish assisted at several marriages 
after the date on which he attended a reception in a parish to which he had 
been transferred but before the date on which the transfer was to become 
effective under the decree of the local Ordinary. Can I regard these marriages 


as valid? 
Inter Nos 


In the case of the transfer of a cleric from one office to another, 
in the hypothesis that there is a Justifying reason for it and that 
there is no opposition on the part of the cleric, the office formerly 
held by him becomes vacant only when he has taken canonical 
possession of the one to which he has been transferred, unless the 
law makes contrary provision or the lawful superior imposes a 
contrary rule.t 

A pastor takes canonical possession of his parish when he is in- 
stalled by the local Ordinary or the latter’s delegate or when the 


§2. Alienatio fiat per publicam licitationem aut saltem nota reddatur, nisi 
aliud circumstantiae suadeant; et res ei concedatur qui, omnibus perpensis, 


plus obtulerit. 
3. Pecunia ex alienatione percepta caute, tuto et utiliter in commodum 


Ecclesiae collocetur. 

2Cf. Tuer Jurist, VII (1947), 340. 

1Canon 193, §2. Ad translationem, si de consensu clerici fiat, quaelibet 
iusta causa sufficit; si invito clerico, eadem fere causa requiritur idemque pro- 
cedendi modus ac pro privatione, firmo praescripto can. 2162-2167, quod ad 


translationem attinet parochorum. 
Canon 194, §1. In translatione prius officium vacat cum clericus alterius 
possessionem canonice capit, nisi aliud a iure cautum sit vel a legitimo 


Superiore praescriptum. 
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local Ordinary dispenses from the usual procedure of installation.? 
When a dispensation is issued, it must be in writing. 

Attendance at a reception can hardly be considered the equiva- 
lent of canonical installation. One can hardly conceive of a local 
custom by which the local Ordinary would thus canonically install 
a pastor, even through a delegate. Moreover, from the statement 
of the facts of the present case, it seems that the reception occurred 
before the date set by the local Ordinary for the transfer. This 
rather definitely indicates that no one involved considered the re- 
ception as the equivalent of installation. For that reason one 
should conclude that the reception did not cause the parish to be 
vacant. Since the pastor remained pastor until he was canonically 
installed in the parish to which he was transferred, the marriages 
at which he assisted prior to that canonical function in the parish 
from which he was transferred should be held to be valid. 


ARMY WIVES AND THE LAW OF ABSTINENCE 


In our parish there is a large number of families whose breadwinners are 
service men studying at the local war college or stationed on shipboard in the 
harbor. When these men come home daily for a meal or two, to what ex- 
tent do their families participate in the privileges of the service men in re- 
gard to the law of abstinence? 


CENTURIO 


The jurisdiction of the Military Vicar and his chaplains is strictly 
personal, and thus may be exercised over their subjects any place 
on earth. It extends to all men of the armed forces belonging to 
the Army, Navy and Air Force who are in the active military serv- 
ice of the Federal Government or particular States; to the wives, 

? Canon 461. Curam animarum parochus obtinet a momento captae posses- 
sionis ad normam can. 1443-1445; .. . 


Canon 1443, §2. Si agatur de beneficiis non consistorialibus, missio in 

possessionem, seu institutio corporalis, ad loci Ordinarium spectat, qui ad id 
alium ecclesiasticum virum delegare poterit. 
Canon 1444, §1. Missio in beneficii possessionem fiat secundum modum 
lure peculiari praescriptum, vel legitima consuetudine receptum, nisi iusta ex 
causa Ordinarius ab eo modo seu ritu expresse in scriptis dispensaverit; quo in 
casu haec dispensatio locum tenet captae possessionis. 

§2. Loci Ordinarius praefiniat tempus intra quod possessio beneficii capi 
debeat; quo inutiliter praeterlapso, nisi iustum obstiterit impedimentum 
beneficium vacare declaret ad normam can. 188, n. 2. 
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children, relatives and servants of the men of the armed forces who 
reside in the same house with them; to all civilians staying within 
the limits of the military reservation; to all religious, both men 
and sisters, and to all others, even lay persons, who are attached 
to military hospitals; to all priests who are subjects of the Military 
Vicar by reason of service with the armed forces. It embraces 
parochial power in regard to their own proper subjects. 

Local Ordinaries and pastors have cumulative jurisdiction with 
the Military Vicar and his chaplains over the subjects of the Mil- 
itary Ordinariate. In places assigned to the armed forces ecclesi- 
astical jurisdiction is to be exercised primarily by the Military 
Vicar and his chaplains, and secondarily but iwre proprio by the 
local Ordinaries and the local pastors, with the consent of the 
Military Vicar and the military authorities. Outside places as- 
signed to the armed forces, the local Ordinary and the local pastor 
may freely exercise their territorial jurisdiction over the individual 
subjects of the Military Ordinariate as often as they are asked to 
do so.t 

It is clear then that the wives and the children of service men 
are not subject to the Military Ordinariate unless they live in the 
same house with them. At first glance, one might say that this 
is possible even when the families are outside the places assigned 
the armed forces. But further analysis makes it apparent that 
in this case the service men are not residing in the same house 
with their families; they are only visitors when they come home 
for meals. This seems undoubtedly the situation in the case as 
presented. Indeed, it seems very unlikely that a man in service 
would be permitted to live outside the place assigned to the armed 
forces. In practice, then, the families of service men would seem 
to be subject to the Military Ordinariate only when they are living 
within the place assigned to the armed forces, though there might 
occur extraordinary cases in which a service man would be per- 
mitted to live with his family outside the place assigned the army 
forces. If so, and if one interprets the text of the military 
faculties liberally, the families would live in the same house with 
the service men, even though it is outside the place assigned the 
armed forces, and would be subject to the Military Ordinariate. 


1Cf. Military Faculties issued by the Sacred Consistorial Congregation as 
reported in Bouscaren, The Canon Law Digest, I, 587, 589. 
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In that case, one might easily conclude that the families could 
enjoy the same dispensation as that enjoyed by the service men 
themselves.2 But in the usual case, the families living outside the 
place assigned the armed forces do not enjoy that dispensation, 
but are subject to the regulations of the local Ordinary. It may 
be that these regulations contain a very liberal dispensation, since 
local Ordinaries seem still to enjoy the faculties granted on De- 
cember 19, 1941, for the duration of the war, in virtue of which 
they are restricted, in the Latin Rite, only with regard to Good 
Friday and Ash Wednesday in granting the dispensation from 
fast and abstinence.? 


FAMILY’S AFFILIATION WITH NATIONAL PARISH 


A man who is a member of the national parish of which I am pastor married 
a girl belonging to the territorial parish in this town in which I am stationed. 
Their first child has just been born and the father wishes to bring it to my 
church for baptism. The mother and her family are contending that the 
territorial pastor has first claim, in spite of the father’s wish. Do I have the 
right to assert my claim against the territorial pastor? 
EXTRANEUS 


No more equitable rule for relations affecting the rights of pastors 
of national parishes among themselves or in conflict with those of 
the territorial pastor can be found than that laid down in the Code 
to govern the rights of pastors in regard to families of mixed rite. 
Therefore, it seems equitable to conclude that the wife may at 
any time during the marriage join the husband’s parish, even though 
she be of a national group other than that to which he belongs. 
This, of course, is not permissible in other cases, and a person who 
wishes to belong to a national parish rather than the territorial 
parish is confined in his choice to the parish serving the faithful 


2 They are entirely dispensed from the law of fast and abstinence with the 
exception of the Vigil of Christmas, Ash Wednesday, and the Friday and 
Saturday of Holy Week—cf. 8. C. C., 11 mart. 1941—Bouscaren, The Canon 
Law Digest, II, 602. 


3 The faculties of the local Ordinary were issued by the Sacred Congregation 
of Extraordinary Ecclesiastical Affairs—AAS, XX XIII (1941), 516; Bouscaren, 
The Canon Law Digest, II, 363. On January 22, 1946, the Sacred Congregation 


of the Council declared that they would remain in force until future revoca- 
tion. 
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of his nationality.1_ According to the same rule, should her hus- 
band die, the wife would seem to be entitled to remain a member 
of the parish to which he belonged, or of returning to that to which 
she belonged before the marriage.2 

Moreover, through analogy with canon 756 § 2, it should be con- 
cluded that the children should be baptized in the parish to which 
the father belongs and that the children should belong to the same 
parish until their emancipation, when they are free to affiliate with 
the territorial parish, if they wish, but not with a national parish 
serving the people of a national group to which they do not belong. 


EXEMPT RELIGIOUS AND PENALTY FOR EXCESSIVE 
MASS STIPEND 


A commission preparing for a diocesan synod is debating the question of 
imposing a suspension reserved to the local Ordinary on those who demand 
an excessive manual Mass stipend. I have been arguing that a clause making 
an exception in the case of exempt religious should be inserted. Is this a 
prudent position to take? 

RUBEN 


Exempt religious are subject to the prescriptions of the local 
Ordinary fixing manual Mass stipends and thus they cannot ask 
for a stipend in excess of this.1 Moreover, in virtue of canon 619 ? 
the local Ordinary is authorized to enforce his demands with pen- 
alties even in regard to exempt religious in all matters in which they 
are subject to him. Authors dispute whether the local Ordinary 
is authorized, in these cases, to impose censures on exempt re- 


1Cf. Ciesluk, National Parishes in the United States, The Catholic Univer- 
sity of America Canon Law Studies, n. 190 (Washington, D. C.: The Catholic 
University of America Press, 1944), p. 104. 

2Cf. canon 98, § 4, with regard to interritual marriages and the right of the 
wife in this respect. Cf. Ciesluk, op. cit., p. 109. 

1Canon 831, §1. Ordinarii loci est manualem Missarum stipem in sua 
dioecesi definire per decretum, quantum fieri potest, in dioecesana Synodo 
latum; nec sacerdoti licet ea maiorem exigere. 

§3. Etiam religiosi, licet exempti, circa stipem manualem stare debent 
decreto Ordinarii loci aut dioecesis consuetudini. 

2Canon 619. In omnibus in quibus religiosi subsunt Ordinario loci, possunt 
ab eodem etiam poenis coerceri. 
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ligious. Coronata* makes no distinction between censures and 
vindicative penalties, but states that the local Ordinary 1s not to 
be considered as including exempt religious unless he mentions them 
specifically. He notes that the Mendicants have a special privilege 
exempting them from the penalties of the local Ordinary. Cappello 
refers to this privilege as exempting them from these censures ex- 
cept in three cases: when, without faculties, they preach or hear 
the confessions of seculars or when they expose for veneration out- 
landish images. But he insists that the local Ordinary can enforce 
canon 831, § 3, by imposing even censures on exempt religious.° 


If the commission preparing for a diocesan synod desires to pro- 
vide a penalty for the demanding of an excessive stipend, it would 
seem wise just to omit reference to religious, unless the penalty is 
aimed at them as the offenders whom the local Ordinary desires 
to curb. If the latter be the case, the statute should mention them 
specifically and impose a vindicative penalty rather than a censure. 


REPORTING PRIEST’S LEGACY TO BISHOP 


An elderly widow of the parish in which I am an assistant told me a short 
time ago that she had left me ten thousand dollars in her will with no obli- 
gations attached. A confrere has told me that I should report this fact to my 
bishop. Do I have any responsibility in this respect? 

ELEectus 


If there were obligations of a religious or charitable nature at- 
tached to this legacy, the priest would be required to report it to 
his Ordinary at the time that the legacy was paid. But if the 


8Cf. Schafer, De Religiosis (4. ed.. Romae: Typis Polyglottis Vaticanis, 
1947); Melo, De Exemptione Regularium, The Catholic University of America 
Canon Law Studies, n. 12 (Washington, D. C.: The Catholic University of 
America, 1921), p. 172; O’Brien, Exemption of Religious in Church Law (Mil- 
waukee: Bruce, 1943), p. 49. 

4 Institutiones Iuris Canonici, I, (2. ed., Taurini: Marietti, 1939), n. 626. 

5 De Censuris (2. ed., Taurinorum Augustae, 1925), n. 21. 


1Can. 1516, §1. Clericus vel religiosus qui bona ad pias causas sive per 
actum inter vivos, sive ex testamento:fiduciarie accepit, debet de sua fiducia 
Ordinarium certiorem reddere, eiqu omnia istiusmodi bona seu mobilia seu 
immobilia cum oneribus adiunctis indicare; quod si donator id expresse et 
omnino prohibuerit, fiduciam ne acceptet. 
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legacy is made to him so that it can be paid into his estate, there 
is no obligation of positive ecclesiastical law that requires him 
to inform the bishop of it at any time, even when payment is made. 


The confrere who suggested that the bishop be informed may 
have been thinking of the public reaction upon the announcement 
of the legacy. But this reaction would be at most the scandal 
of the weak, scandalum pusillorum, and it would be difficult to 
find an obligation of the natural law requiring a priest to refuse 
a legacy in order to prevent it. On the other hand, the latter can- 
not suggest to the donor means of concealing the beneficiary of 
the legacy. That would be extremely officious and would provoke 
resentment. Indeed, it may easily be the case that the donor quite 
positively wishes the world to know who is the recipient of her 
benefaction. 


PRIEST WITNESS AT A MARRIAGE 


My brother wishes me to be best man at his marriage which, since he is 
marrying a Catholic girl, will take place in the parish church of the latter. 
Since I am a priest, there seems to be something out of place with my acting 
in this capacity, but my brother, who is a lawyer, says that he can find no 
prohibition against it in the Code. I don’t want to comply with my brother’s 
request, but I risk his friendship in refusing, since he is putting it down to my 
own perversity. Could I be punished in any way if I acquiesced in his plan? 

TETANICUS 


A cleric in sacred Orders is not prohibited in the Code from act- 
ing as witness at a marriage, as he is prevented from acting as 
sponsor, without the permission of his Ordinary, for one baptized 
or confirmed. Indeed, the Church’s official witness for the mar- 
riage of a Catholic is the pastor or the local Ordinary or the priest 
delegate of either of these.” 

On the other hand,, it is within the competence of the local 
Ordinary to prohibit by statute or precept that a priest should act 
as an unofficial witness at a marriage, that is, as the best man. 
Even under such a statute or precept, he would not be prevented 


1 Cf. cann. 766, 5°; 796, 3°. - 
2 Cf. cann. 1095, 1096. 
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from witnessing the marriage as a member of the body of priests 
present in the sanctuary or as a member of the congregation. In 
the absence of such a statute, it seems that the priest is left to his 
own good sense and his intuition of what is appropriate. It is 
certain that the bride will be controlled by her sense of what is 
in good taste, even if her lawyer fiancé can find no law requiring 
her to omit what she thinks should be omitted. 

As to punishment, this is always possible under canon 2222, §1, 
if scandal is given. We can imagine that certain groups of ill 
intentioned persons could make capital out of the foppishness 
that might be found in the situation contemplated by the present 
questioner. It could easily do serious harm to many souls. 


READING FORBIDDEN BOOKS OUTSIDE DIOCESE OF 
BISHOP DISPENSING 


After obtaining permission from the bishop of this diocese to read forbidden 
books, one of my parishioners was obliged because of his work to establish his 
domicile in a neighboring diocese. Is it necessary for him to seek a new per- 


mission from his present bishop? 
LIBERATOR 


In exercising the faculties conferred on him by the Holy Office, 
the bishop who granted the permission for the reading of forbidden 
books acted as delegate of the Holy See-and relaxed, presumably 
without territorial limitation, the general law of the Church for the 
person to whom the permission was granted. Had he attached 
some clause to the concession limiting it to the period of time 
during which the grantee would reside in his diocese, the condition 
thus affixed would control, and a permission would need to be 
sought anew when the grantee left his diocese. Moreover, the 
bishop could revoke a permission given at will, once the grantee 
had left his diocese. In that case, too, permission would be needed 
anew and could be sought from the bishop of the diocese in which 
the petitioner now has a domicile. Outside the cases noted, how- 
ever, a new permission is not needed until the expiration of the 
time for which the previous grant was made. 
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DURATION OF DISPENSATION AFTER DIVISION 
OF DIOCESE 


Several students living in my parish obtained permission to read forbidden 
books from the bishop under whose jurisdiction they lived before the division 
of the diocese. Now we belong to a new diocese set up in territory taken from 
the diocese to which we formerly belonged. We also have our own bishop. 
Does the permission granted by the bishop of the diocese to which we formerly 
belonged still operate in favor of the students in whom I am interested? 

DIsTRActuS 


If these students had obtained this permission from the bishop 
who originally gave it to them and then moved into the newly 
constituted diocese, they would be allowed to avail themselves of 
the permission, unless it was revoked on their change of residence 
or unless its duration was made conditional upon their remaining 
in the diocese by whose bishop it was granted. The fact that it 
is by public authority and not by private decision that they are 
now in a diocese different from that in which the concession was 
made does not seem to change the case as regards their use of the 
permission to read forbidden books. When the time expires for 
which the permission was granted, they must enter a new petition. 


DEATH ON THE RAILROAD TRACKS AND CHRISTIAN 
BURIAL 


A Catholic of my parish was found dead on the railroad tracks just a block 
or so away from his home. He had been drinking heavily for two weeks and 
had been sleeping out almost every night. On several nights his eldest son 
found him at one o’clock in the morning and brought him home; but most of 
the time he hid in places where he was hard to discover. The coroner has 
pronounced his death accidental. However, two points cause some doubt as 
to whether his death was accidental or not: one is that he was plunged into 
this drinking spree by the loss of a job he had held for fifteen years; the other 
is that fifteen years ago, when he lost a job held prior to this one he actually 
hanged himself in the basement of his home but was cut down before he died, 
and recovered after careful attention in the town’s hospital. Are these circum- 
stances of a nature to make his death suspect and to exclude him from 


Christian burial? 
ConpDuUCcTOR 


According to canon 1240, § 1, 3°, Christian burial is to be denied 
those who have deliberately committed suicide, unless they have 
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given signs of repentance before death.1 If there is any doubt 
about the delict, the local Ordinary is to be consulted, who, in the 
face of continuing doubt, is to permit Christian burial, with proper 
provision for the removal of scandal.2 Even if the commission 
of the delict is certain and even if it was clearly deliberate, it 
does not exclude the delinquent from Christian burial unless it 
becomes notorious as a deliberately committed delict.2 To exclude 
the delinquent from Christian burial, then, the delict must be 
notoriously known as imputable to him as a violation of the law, 
or at least such notorious knowledge must be imminent.* 

In the present case, both the commission of the delict and the 
notorious divulgation of the delinquent’s responsibility seem to be 
sufficiently probable, in view of the previously attempted suicide, 
to require the consultation of the local Ordinary, notwithstanding 
the coroner’s verdict of accidental death. However, in view of 
this verdict, the local Ordinary should not decide against Christian 
burial. 


Besides, even if the deceased did kill himself, there is sufficient 
doubt about the deliberateness of the act and of the public’s knowl- 
edge of that deliberateness, considering his condition of drunken- 
ness, to justify the local Ordinary in permitting Christian burial.5 


1 Can. 1240, §1. Ecclesiastica sepultura privantur, nisi ante mortem aliqua 
dederint poenitentiae signa: ... 8°. Qui se ipsi occiderint deliberato con- 
EUMOE 6 5 

2 Can. 1240, §2. Occurrente praedictis in casibus aliquo dubio, consulatur, 
si tempus sinat, Ordinarius; permanente dubio, cadaver sepulturae ecclesi- 
asticae tradatur, ita tamen ut removeatur scandalum. 


3 Cf. Kerin, The Privation of Christian Burial, The Catholic University of 
America Canon Law Studies, n. 136 (Washington, D. C.: The Catholic Uni- 
versity of America Press, 1941), pp. 140-142. 


* Canon 2197, 3°. [Delictum est:] Notorium notorietate facti, si publice 
notum sit et in talibus adiunctis commissum, ut nulla tergiversatione celari 
nulloque iuris suffragio excusari possit; . . . 


5 Can. 2201, §3. Delictum in ebrietate voluntaria commissum aliqua im- 
putabilitate non vacat, sed ea minor est quam cum idem delictum committitur 
ab eo qui sui plene compos sit, nisi tamen ebrietas apposite ad delictum 
patrandum vel excusandum quaesita sit; violata autem lege in ebrietate in- 
voluntaria, imputabilitas exsulat omnino, si ebrietas usum rationis adimat ex 
toto; minuitur, si ex parte tantum. . 


Beerees and Deriginns 


CANONICAL 
ACTA OFFICIORUM 
COMMISSIO PONTIFICIA DE RE BIBLICA 


RESPONSUM 1 


De Usu Novi Psalterii Latini extra Horas Canonicas 


Cum quaesitum fuerit utrum nova Psalmorum conversic ex primi- 
geniis textibus facta, quae secundum litteras Apostolicas Motu pro- 
prio datas die 24 Martii 1945 in cotidianis precibus sive horis 
canonicis adhiberi potest, in ceteris liturgicis precibus ac caeremoniis 
licite adhibeatur. 

Summus Pontifex Pius Papa XII, in audientia die 22 Octobris 
1947 infrascripto benigne concessa, affirmative respondit, eamdem 
facultatem extendendo ad omnes preces tam liturgicas quam extra- 
liturgicas, dummodo de integris psalimis extra Missam recitandis vel 
cantandis agatur. 

Romae, die 22 Octobris 1947. 


Iacobus M. Vosté, Consultor ab actis. 


% * % * % 


ENCYCLICAL ON THE LITURGY 


An encyclical letter, “ Mediator Dei”’, was published by our Holy 
Father on November 29, 1947, dealing with divine worship. It is 
divided into four parts as follows: 1) the nature, the origin and the 
development of the liturgy; 2) the worship of the Blessed Eucharist, 
the nature of the Eucharistic Sacrifice, the participation of the faith- 
ful in the Mass, Holy Communion; 3) the divine office, the liturgical 
year, the cycle of feasts; 4) a pastoral exhortation to meditation, 
examination of conscience, retreats, visits to the Blessed Sacrament, 
novenas, the observance of the months honoring the Sacred Heart 
and the Blessed Virgin. 

1 Acta Apostolicae Sedis, XX XIX (1947), 508. 
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It commends the spiritual exercises of St. Ignatius, urges the 
clergy to make churches worthy of the liturgical functions performed 
in them, emphasises the importance of Gregorian chant, praises con- 
egregational singing, and insists on the instruction of seminarians 
and the laity in the liturgy. It warns against false mysticism, 
exaggerated archeologism, quietism, and naturalism. 


*& % * * 
CHRISTMAS MESSAGE 


In his annual Christmas Message, our Holy Father pointed to 
the fact that the champions of negation and disagreement, with the 
long line of profiteers in their train, are jubilant over the thought 
or the illusion that their hour is near. He denounced the strategy 
of the lie and the mistrust consequent upon it. He insisted that 
there is only one way out of the straits to which the cult of insin- 
cerity has brought the world: the return to the spirit and the prac- 
tice of straightforward honesty. He assured the faithful that God 
wishes to make use of his courageous believers, through their sacri- 
fice, work, and prayer, in combating the enemies of peace. 


* * * * += 


ENNCYCLICAL ON PEACE 


On December 20, 1947, our Holy Father issued an eleven-hundred- 
word encyclical, “ Optatissima Pax,” urging the return of the world 
to God in prayer and Christian love in both public and private life 
and insisting on the need of fraternal cooperation. He condemned 
those who excite the crowd, asserting that they do not mitigate pov- 
erty but provoke extreme ruin; but he rebuked also those who bear 
the responsibility for the exploitation of the working classes. 


* * * * * 
LABor CHAPLAINS IN ITALY 


A corps of three hundred and ten “ labor chaplains ”, alded by 
lawyers, nurses, doctors, and social workers, will take over social 
service and charity work in Italy under the patronage of the Sacred 
Consistorial Congregation. Thirty priests will be added annually 
to this number after they have gone through a course of training in 
the Archdiocese of Genoa. A new seminary in Bologna will prepare 
fifty students annually for the corps. 
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Papau RELIEF 


The Pontifical Commission of Assistance, created by our Holy 
Father in 1944, provided for 850,000 Italian children in three thou- 
sand summer camps during the preceding year and distributed more 
than thirty-seven million units of food from twenty-five hundred 
Papal kitchens, spending nine billion lire for the relief of destitute 
Italians and war refugees. 


* * * * * 


PLENARY INDULGENCE 


A special plenary indulgence, applicable only to the souls of the 
faithful who died as a consequence of World War II, has been 
granted by our Holy Father to those who this year go to confession 
and receive Holy Communion between Palm Sunday and Low Sun- 
day and pray for the intention of the Pope. 


* * % * % 


LENTEN Fast InN BERLIN 


The Lenten fast throughout the Diocese of Berlin was restricted 
to Ash Wednesday and Good Friday. 


* * * * % 


Uss oF FRENCH IN THE LiTuRGY 


Partial use of the French language in the administration of the 
sacraments of baptism, extreme unction, and matrimony, and at 
funerals, has been authorized by our Holy Father according to a 
letter from the Cardinal Prefect of the Sacred Congregation of 
Rites, as a result of the submission by the Cardinal Archbishop of 
Paris, in the name of the French Hierarchy, of a projected new 
ritual in Latin and French, patterned after a similar one authorized 
for certain parts of Europe. The French translations appear in 
parallel columns with the Latin of those portions for which the use 
of the vernacular has been permitted. 


* % % % % 


Eucuaristic Fast In FRANCE 


Because of general hardship and widespread poor health owing to 
undernourishment, dispensations affecting the Eucharistic fast have 
been granted to priests and people in France. Those who receive 
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Holy Communion after nine o’clock in the morning may take non- 
alcoholic beverages up to one hour before Mass, and even those may 
do so who receive Holy Communion before nine o’clock in the morn- 
ing, if they must travel a great distance to church or perform heavy 
work before Mass. 


*% * * % *% 


BEATIFICATION OF BROTHER BENILDUS 


Beatification rites for Venerable Brother Benildus have been set 
for April 4, 1948. He will be the second Christian Brother beatified; 
the other is Blessed Brother Solomon, beatified by Pope Pius XI in 
1926. The founder of the institute, St. John Baptist de la Salle, was 
canonized in 1900. 


* * % * * 


Heroic VirTUES PROCLAIMED 


Our Holy Father has proclaimed the exercise of the virtues in a 
heroic degree by Venerable Antonio Maria Pucci, O.S.M., pastor of 
St. Andrew’s Parish in Viareggio, in the Diocese of Pistoia. 


* * * *¥ * 


HrerarcHy MEETING IN MANILA 
Labor’s right to organize in unions and to obtain a living wage 
was defended in a statement adopted at the annual meeting of the 
Catholic Bishops of the Philippines held in Manila. 


* * * * * 
Crvit Divorce PENALTY IN SAN ANTONIO 


Personal interdict is the penalty imposed in the Archdiocese of 
San Antonio for the filing of a suit for civil divorce without the 
previous written permission of Church authorities. 


* * * * * 
DISPLACED PERSONS 


Rt. Rev. Msgr. Edward Swanstrom was elected Chairman of the 
National Catholic Resettlement Council at a meeting in New York. 
The Council plans to organize a Local Catholic Resettlement Com- 
mittee in every diocese to work with interested Protestant and Jew- 
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ish agencies. The general purposes of the Council are the following: 
1) to educate the public to the problems and the needs of displaced 
persons; 2) to interest relatives and friends of displaced persons in 
bringing them to this country; 3) to secure from citizens and organ- 
izations the funds necessary for transportation; 4) to provide homes 
and jobs for them, chiefly in rural areas; 5) to provide on a local 
basis the necessary follow-up care in this country. The displaced 
persons to be benefited are held in camps in Germany, Austria, and 
Italy. There are 1,200,000 of them, of whom 400,000 are unregis- 
tered because of fear of the Soviets. Fifty-five per cent are 
Catholic; twenty-seven percent are Protestants and Orthodox; and 
eighteen per cent Jews. Thirty-five per cent of them are farmers, 
and sixty per cent are employable. Canada has taken 200,000; 
Brazil, 8,000; Venezuela, 6,000; and Argentina, 5,000. 

Representatives of twenty-five dioceses were present at a Midwest 
Regional Meeting of the Council and called for special legislation on 
the part of Congress to permit the admission of 100,000 displaced 
persons a year for four years. 

The number of displaced persons that can be absorbed by the 
Midwest States was discussed at a meeting of the Governors of 
fifteen States held February 9 in St. Paul. Five Midwest States 
already have commissions working on the task of determining how 
many displaced persons can be absorbed in those States: Minne- 
sota, Nebraska, North Dakota, South Dakota, and Iowa. It has 
been estimated that twenty-five thousand can be cared for in Min- 
nesota and in Wisconsin; fifteen thousand, in North Dakota and 
in South Dakota; and ten thousand, in Nebraska and in Iowa. 


% * % % *% 
APPEAL TO CZECHS AND SLOVAKS 
The Hierarchy of Czecho-Slovakia, before the Communist coup, 
issued an appeal to Czechs and Slovaks in the United States, urging 
them not to forget their native language or country, but to live up 


to their rich national and Christian traditions. It declared that a 
small State like Czecho-Slovakia must count on every one of its 


sons. 
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SECULAR 


RELIGION IN PuBLIC SCHOOLS 


On March 8, the Supreme Court of the United States by a vote of 
8-1 held that a public school building cannot be used for religious 
instruction even though the instructors are not paid by the State 
and even though the instruction is given only at the request of the 
parents of the children involved. The case was that of People of 
the State of Illinois ex rel. Vashtt McCollum v. Board of Education 
of School District No. 71, Champaign County, Illinois, et al., ap- 
pealed from the Supreme Court of Illinois, whose decision it re- 
versed. 

The action began as one seeking a mandamus from the Circuit 
Court of Champaign County against the Champaign Board of Edu- 
cation. Mrs. McCollum’s legal interest was asserted to be that of 
a resident and a taxpayer of Champaign and of a parent whose child 
was then enrolled in the Champaign public schools. There is a 
compulsory school attendance law in Illinois, and parents who vio- 
late it commit a misdemeanor for which they may be fined. The 
compulsory school law requires that children be sent to tax- 
supported schools, but exempts from the misdemeanor parents who 
send their children to private or parochial schools which meet edu- 
cational standards fixed by the State. 


The school board first moved that the petition should be dismissed 
on the ground that Mrs. McCollum had no right to maintain the 
action. This motion was denied. The school board then filed an 
answer denying that the practice violated the State or the Federal 
Constitution. The mandamus was refused and the State Supreme 
Court, on appeal, confirmed this denial. Mrs. McCollum appealed 
to the Supreme Court of the United States, which noted probable 
jurisdiction. 

Before the Supreme Court of the United States, the school board 
maintained that the case did not involve any statute, inasmuch as 
there was no express statute authorizing the practice, but the Court 
held that there was sufficient authority granted by the statutes of 
Illinois justifying the practice to draw into question such statutes. 
This first argument for the dismissal of the appeal was accompanied 
by two others, also offered to obtain the dismissal of the appeal: 
one was based on the lack of competence of Mrs. McCollum to make 
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the appeal; the other on her failure to allege properly in the lower 
courts the asserted violation of the First Amendment of the Federal 
Constitution. Th Court refused to entertain any of the arguments 
for the dismissal of the appeal. 


The majority opinion, written by Mr. Justice Black, asserted that 
the evidence showed that the state’s compulsory education system 
was used to assist and was integrated with the program of religious 
instruction carried on by separate religious sects, inasmuch as pupils 
compelled by law to go to school for secular education were released 
in part from their legal duty on condition that they would attend 
religious classes. For that reason, the program violated the First 
Amendment as applied to the States through the Fourteenth. 


Adverting to the school board’s contention that historically the 
First Amendment was intended to forbid only government prefer- 
ence of one religion over another, the opinion stated that it was 
unable to accept this view. Similarly it refused to acquiesce in the 
school board’s request that the Court distinguish or overrule the 
holding in the Everson case that the Fourteenth Amendment made 
the “ establishment of religion ” clause of the First Amendment ap- 
plicable as a prohibition against the States. 


Mr. Justice Frankfurter wrote a separate concurring opinion in 
which he said that all the Justices were agreed that the First and 
the Fourteenth Amendments have a secular reach far more pene- 
trating in the conduct of Government than merely to forbid an 
“established church”. But, he insisted, the agreement, in the 
abstract, that the First Amendment was designed to erect a “ wall 
of separation between Church and State” does not preclude a clash 
of views as to what the wall separates. 


He noted that traditionally organized education in the Western 
world was Church education; that even in Protestant countries, the 
basis of education was largely the Bible. He stated that colonial 
schools certainly started with a religious orientation. The evolution 
of colonial education, largely in the service of religion, into the 
public school system of today is, he contended, the story of changing 
conceptions regarding the American democratic society, the func- 
tions of State-maintained education in such a society, and the 
role therein of the free exercise of religion by the people. The mod- 


1 Hverson v. Board of Education, 330 US. 1. 
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ern public school derived from a philosophy of freedom reflected in 
the First Amendment. 

As the momentum for popular education increased and in turn 
evoked strong claims for State support of religious education, con- 
tests not unlike that which in Virginia had produced Madison’s 
Remonstrance appeared in various forms in other States. The up- 
shot of these controversies is fairly summarized, Mr. Justice Frank- 
furter believes, by saying that long before the Fourteenth Amend- 
ment subjected the States to new limitations, the prohibition of 
furtherance by the State of religious instruction became the guiding 
principle, in law and in feeling, of the American people. To the 
extent that the Fourteenth Amendment made this principle binding 
upon the States, it represents the result of the whole experience of 
our people [Mr. Justice Frankfurter thus implicitly admits that the 
separation of the State from religious education was a gradual 
‘process, one not contemplated in the First Amendment; if not in 
the First Amendment, it is hard to see how it could be applied to 
the States when the Fourteenth Amendment applied the First 
Amendment to the States]. A totally different situation elsewhere, 
as illustrated for instance by the English provisions for religious 
education in State-maintained schools, only serves to illustrate, says 
Mr. Justice Frankfurter, that free societies are not cast in one 
mould, and that different institutions evolve from different historic 
circumstances. 

Mr. Justice Frankfurter says that by 1875 the separation of 
public education from Church entanglements, of the State from the 
teaching of religion, was firmly established in the consciousness of 
the nation. So strong, he affirms, was this conviction that rather 
than rest on the comprehensive prohibitions of the First and Four- 
teenth Amendments, President Grant [here Mr. Frankfurter resorts 
to a clever piece of interpretative judgment of what was in Presi- 
dent Grant’s mind; one may well question whether any President 
would feel the need of initiating the long and tedious process of sug- 
gesting an amendment to the Federal Constitution just to buttress 
what was already sufficient guaranteed by the existing First and 
Fourteenth Amendments] urged that there be written into the 
United States Constitution particular elaborations, including a spe- 
cific prohibition against the use of public funds for sectarian educa- 
tion, such as had been written into many State constitutions. {Mr. 
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Frankfurter does not advert to the many attempts, twenty accord- 
ing to House Document 551 of the 70th Congress, Second Session 
(§ 72), to push an amendment of this kind through Congress. The 
reason for the defeat is glossed over by Mr. Justice Frankfurter in 
a footnote quoting Ames to the effect that the provisions of the State 
constitutions are in almost all instances adequate. He should ex- 
plain not the reason for the defeat, but rather the conviction of Fed- 
eral legislators that an additional Federal Amendment should be 
introduced, because of the insufficiency of the First and Fourteenth 
Amendments. Besides, if only the State constitutions were involved, 
and according to the quotation their sufficiency was what made the 
Federal Amendment unnecessary, the Supreme Court would have no 
jurisdiction, and the decision of the Supreme Court of the respective 
State interpreting its own constitution would be final]. 


Mr. Justice Frankfurter concluded the historical portion of his 
opinion by noting that every State admitted into the Union since 
1876 was compelled by Congress to write into its constitution a re- 
quirement that it maintain a school system “free from sectarian 
control.” [But if the Fourteenth and the First Amendments were 
sufficient, why did Congress insist on this? surely had the States 
acted otherwise, their enactments would have been unconstitutional 
as opposed to the First Amendment applied to the States through the 
Fourteenth. The truth seems rather to be that only with the present 
Supreme Court has the so-called deeply ingrained principle of the 
separation of the tax-supported school from religion been given 
legal sanction on the Federal plane: in other words, through judge- 
made law]. 


*% % % % % 


FEDERAL AID TO SCHOOLS 


Rt. Rev. Msgr. Frederick G. Hochwalt has answered criticism of 
the Educational Department of the National Catholic Welfare 
Council by insisting that the Department does not fear federal aid 
to education. It is opposed, however, he contended, to federal con- 
trol of education and to legislative prohibitions against aid to non- 
public schools. 

On the general question of federal aid, the Department, he ad- 
mitted, has changed its policy. Its previous opposition came, he 
said, from a fear that federal aid contained too great a threat of 
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federal control. The change of policy resulted from the report of 
Roosevelt’s Advisory Committe on Education which indicated that 
without federal assistance, some States could not finance a defensible 
system of schools. This was considered to outweigh the risk of 
federal control. 

As to the incurring of this risk by private colleges and universities, 
Monsignor Hochwalt pointed to a statement already made by him 
and Dr. Martin R. P. McGuire to the effect that the wisdom of 
accepting or rejecting federal funds on the part of such colleges and 
universities should be left to the decision of the respective institu- 
tions, and not determined by the government. 


* * * * = 


CONSCIENTIOUS OBJECTORS 


The Supreme Court of the United States in a 5-4 decision upheld 
the conviction of members of the sect of Jehovah’s Witnesses who 
were charged with violation of the Selective Service Act through 
their refusal to work at a conscientious objectors’ camp on the 
ground that they were ordained ministers. Mr. Justice Murphy 
said that Congress must have intended to exempt these ministers as 
well as others. But the majority held that the constitutional right 
to a jury trial does not include the right to have a jury pass on the 
validity of an administrative order. 


* * * * = 


New RESPONSIBILITY FOR Mr. Taytor? 


Five non-Catholic ministers asked President Truman to give con- 
sideration to a proposal to name Hon. Myron Taylor his personal 
representative to religious leaders everywhere and to strip his post 
of its diplomatic and ambassadorial nature. 


* * * * * 


FErpERAL Goop Frmay OBSERVANCE 


President Truman issued a directive to the heads of all federal 
government agencies and instructed them to allow employes time off 
to attend religious services from noon until three on Good Friday. 
The District of Columbia Commissioners issued a similar directive. 
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DECLARATION OF INDEPENDENCE IN CURRICULUM 


Only eight States have laws requiring instruction in their schools 
in the content of the Declaration of Independence. They are: Cali- 
fornia, Illinois, Minnesota, New Jersey, Pennsylvania, New Mexico, 
Virginia, and Wisconsin. 


* * % * * 


STATE Favor TO Hosprras 


Rt. Rev. Msgr. Maurice F. Griffin of Cleveland, President of the 
Catholic Hospital Association, testified before the Ways and Means 
Committee of the House, appealing for liberalization, instead of the 
restriction, of the present provisions of the laws concerning gifts and 
bequests to voluntary agencies. He also asked for sympathetic con- 
sideration of such hospitalization plans as the Blue Cross. 

He said that 36,000 (twenty-eight per cent of the total) student 
nurses are training in 1049 Catholic hospitals, staffed by 22,000 
Sisters and Brothers and 40,000 physicians. These hospitals cared 
for 3,149048 patients in 1946; for 700,000 persons treated in emer- 
gencies; for more than a million persons in clinics and as out- 
patients; and for 1,650,000 through X-ray, laboratory, and therapy 
service. 

The Catholic Hospital Association joined with the American Hos- 
pital Association and the American Protestant Hospital Association 
in a statement urging the continuance of tax-exemption for religious, 
charitable and non-profit hospitals. 


% % * * % 


GI SrupEenTs IN CZECHO-SLOVAKIA 


Universities in Czecho-Slovakia have been removed from the list 
of institutions approved for former service men receiving govern- 
ment benefits under the GI Bill of Rights. There are said to be 
fifteen or twenty students in attendance there. 


% % % % % 


CuurcH BuitpIncs oN Atomic ENERGY COMMISSION PROPERTY 


The Atomic Energy Commission has announced that it will permit 
the use of government-owned land at its principal installations as 
sites for the construction of churches or church schools, to be oper- 
ated by church organizations at their own expenses. At Oak Ridge, 
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Tennessee, there is a population of forty thousand served by only 
two churches. 


* * * ; * * 
CHRISTMAS CAROLS IN BROOKLYN 


After vigorous protests by Catholics, Protestants and non- 
denominational groups, an order banning Christmas carols in 
twenty-three Brooklyn public schools, as well as all celebrations 
having religious significance, was countermanded by the superin- 
tendent of schools. 


* = * = * 


OBSCENITY IN INTERSTATE COMMERCE 


Representative Charles J. Kersten, of Wisconsin, has introduced 
a bill to prohibit the transportation of obscene reading matter and 
pictures or any contraceptive article or notice explaining the use of 
the latter into or out of the United States or between the States. 


* * * * * 


DEFENDERS OF THE CONSTITUTION 


Articles of incorporation under the laws of the District of Co- 
lumbia have been filed by the executive committee of the recently 
formed organization, Protestants and Other Americans United for 
Separation of Church and State. 

A group of Protestant clergymen known as the North Dakota 
Committee on Separation of Church and State has made plans to 
promote a measure prohibiting persons wearing any garb denoting 
a religious order or denomination from teaching in the State’s public 
schools. Last year seventy-four Sisters and eight priests taught in 
North Dakota public schools. Ten thousand signatures are needed 
to place the desired measure on the State ballot in June. The text 
of the measure is similar to that of a bill unsuccessfully proposed in 
1947, 

In New Mexico, where one hundred twenty-six Sisters and 
Brothers teach in the public schools, the State Supervisor of Sec- 
ondary Education reported that he found no evidence of religious 
teaching in the Dixon, New Mexico, public school. This report he 
submitted to the State Superintendent after interviewing every non- 
Catholic in the school, as well as bus drivers and others. He sub- 
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mitted affidavits to the effect that no religious instruction is given 
at any time on school days; that there are no religious symbols or 
pictures in the schools; that school busses arrive and depart on time; 
and that the school building is open for all the students when they 
want to enter. The State Superintendent sent a statement to the 
President of the Southern Baptist Convention, Atlanta, stating that 
for more than fifty years there have been in New Mexico many 
Catholic Sisters employed in the public schools in the northern 
counties, which are almost wholly populated by Spanish-speaking 
people, practically all Catholics, counties in which the school build- 
ings, economic conditions, and the isolation of the respective com- 
munities, make it almost impossible to employ lay teachers. This 
condition cannot be remedied, he said, until good roads, better 
school buildings, and more consolidations of the communities can 
be brought about. 

Governor Thomas A. Mabry of New Mexico, replying to four 
questions of a Virginia non-Catholic minister, stated that the State 
law forbids any student to be required to attend or participate in 
any religious service; that all colleges in New Mexico accept stu- 
dents from the Dixon schools; that Sisters who are teachers pay in- 
come tax on their salaries; that no appropriations are made to any 
Catholic school or other denominational school or a charitable insti- 
tution, except as the State constitution permits. A few Catholic 
hospitals, he said, are allotted small appropriations, but the money 
they receive to care for indigent patients does not cover more than 
one-twentieth of that spent by the hospitals in charitable relief. 

A group of non-Catholic ministers met in Albuquerque and moved 
to organize a New Mexico Council of Churches, with a view to rais- 
ing funds through a financial committee to aid in the legal fight to 
prevent the wearing of religious garb in public schools. An attor- 
ney of Santa Fe averred that he is willing to push the suit against 
this practice to the Supreme Court of the United States, since he 
felt that there was little chance of winning the case on a lower 
judiciary level. 

The Commissioner of Education in Vermont has stated that after 
June the Vermont State Department of Education will give no 
graduation credits for religious courses offered in State high schools. 
The State Board of Education has also recommended that the local 
school districts eliminate the religious classes conducted by indi- 
vidual churches. 
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TRANSPORTATION 


Private and parochial school pupils may ride on district school 
busses in accordance with. the present Washington State law, the 
school board in Seattle was told by Prosecutor Lloyd Shorett after 
the school board had been ordered to stop it by Mrs. Pearl A. Wana- 
maker, State Superintendent of Public Instruction and former 
President of the National Education Association. 

The State Attorney General of Oklahoma has ruled that bus 
transportation cannot be extended to children attending private 
schools because the 1939 statute authorizing it was declared uncon- 
stitutional by the Supreme Court of Oklahoma. 


% * = . % 
EDUCATIONAL Fiums IN New YorRK SCHOOLS 


The New York State Commissioner of Education has decided that 
citizens’ groups have no right to protest the showing of objectionable 
motion pictures, terming such a procedure both impracticable and 
unlawful. This ruling was made in reply to a request that citizens 
be given an opportunity to present objections to certain films of the 
Education Department’s Board of Review before licenses for the 
exhibition of such films are granted. 


* * * * * 


Tax EXEMPTION IN OHIO 


In the case of the American Committee of the Rabbinical College 
of Cleveland v. Board of Tax Appeals, the Ohio Supreme Court has 
handed down a decision in which it stated the rule that private 
schools to be tax-exempt must qualify as charitable institutions. 
They are not public institutions simply because they are open to 
the public and are used for public education. 


* x * * ¥* 
New Jersey BAN on THE Nation 


After a public session of three and a half hours, the Newark Board 
of Education voted unanimously to uphold a ban against the filing 
of the Nation and Soviet Russia Today in the libraries of the city’s 
public schools: the latter as Communistic and as opposed to every- 
thing American; the former, because of Paul Blanshard’s articles, 
which were called false, derisive, and aimed at arousing prejudice. 
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The latter articles were published in a series to which the following 
general title was given: “The Catholic Church in Medicine, Sex 
and Education.” 


% * * * * 


CHILD CustTopy IN ILLINOIS 


A county judge ordered five children in a Freeport, Illinois, 
Catholic orphanage to be transferred to a Protestant institution. 
The father of the children had become a Catholic after his divorce 
from his Protestant wife. He asked, as a corollary of his conver- 
sion, that his children be baptized Catholics. Their mother did not 
consent to their baptism. She, therefore, sought custody. Appeal 
from the decision of the county court has been taken to the District 
Appellate Court. 


* *& * * * 
PLANNED PARENTHOOD IN MASSACHUSETTS 


Petitions bearing “ certified signatures” of 80,180 Massachusetts 
voters were filed with the Secretary of State asking for an amend- 
ment to the State law which would permit physicians to give child- 
spacing information to married women “ for the protection of life 
or health”. In 1943 a referendum failed of adoption. It would 
have amended the State law to permit physicians to advise patients 
on contraception. A half million votes, however, were cast in its 
favor. 


% % % * *% 
OSTRACISM OF PAROCHIAL SCHOOLS IN ‘TORONTO 


The Board of Education of Toronto refused a request for the 
names of Catholic children attending the public schools. 


* * * * *% 
PROTESTANT OPPOSITION TO FRENCH Rapio STATION 


Protestant churches in Edmonton, Alberta, opposed the granting 
of an application made by a Catholic group for a separate French- 
language station in Alberta. They filed petitions with the Canadian 
Broadcasting Corporation protesting the issuance of the necessary 
license. 
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Protestant Opposition To Arp To HosPiTaL 


The Peterborough (Ontario) Examiner has taken to task a dele- 
gation from the Ministerial Association that appeared before the 
city council to protest a municipal grant to St. Joseph’s Hospital. 
The Examiner said that the delegation did not speak for the Protes- 
tant community as a whole. It noted that the hospital is not a sec- 
tarian hospital, but a general hospital. 


* * * * * 
Estates OF THE CLERGY IN MEXICO 


Clergymen in Mexico can hold real estate as private individuals. 
Such holdings are not considered the property of the Church. This 
is the ruling of the Supreme Court of Mexico. Al] Church posses- 
sions are regarded as owned by the State. 


* * * * = 


CHURCH AND STATE IN BRAZIL 


Monsignor Leovigild Franca, a colonel and chief of chaplains of 
the Brazilian army, navy and air force, in discussing conditions in 
Brazil, a country almost ninety-eight per cent Catholic, stated that 
there is separation of Church and State in Brazil, and that there is 
no discrimination against any religious group. All denominations 
are free to build their own churches, schools, hospitals, and other 
institutions. No private schools receive State aid, but religion is 
taught in public schools by lay teachers not paid by the State when 
parents request it in writing. No race problem exists; all races are 

@ equal before the law and all are treated alike, not only in theory 
but in actual practice. 


There were no official chaplains in the armed forces prior to World 
War II, but when 25,000 Brazilian troops went to Italy, twenty- 
eight chaplains accompanied them. 

Marriage is recognized by law as indissoluble. 


* * * * * 
COMMUNISM IN GUATEMALA 


The present Guatemalan regime is following a policy of openly 
favoring Communism and of discrimination against the Catholic 
Church. It is freely admitting foreign Communists into the 
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country; it is keeping recognized Communist leaders as directors of 
syndicates and in high educational posts; it is socializing the 
country’s economy and placing professed leftists in charge; it is 
promoting increasing State ownership of land; it is attempting to 
eliminate political opposition and to introduce a one-party system. 
It has pushed through a constitution which denies Catholics their 
fundamental rights in the educational and social fields, infringes on 
the freedom of expression, threatens the right of private property, 
and restricts the entry of priests. 


* * * * * 


CaTHOLIC SYNDICATES IN Costa RICA 


After completing the organization of salaried workers, ‘“ Rerum 
Novarum ”, Costa Rica’s Catholic-sponsored Confederation of Syn- 
dicates, is now preparing to organize small landowners. 


* * * * * 


PARTITION OF PALESTINE 


A strongly worded declaration denouncing the partition of Pales- 
tine was issued by leaders of eleven Christian communities in Jeru- 
salem, including four Catholic prelates: the Custos of the Holy 
Land and representatives of the Syrian Patriarchate of Antioch, of 
the Armenian Patriarchate, and of the Latin Patriarchate of Jeru- 
salem. The declaration argued for the removal of the causes which 
have made a battleground of the Holy Land, for the re-establish- 
ment of the principles of justice, and for the maintenance of self- 
determination as envisaged in the Charter of the United Nations. 


% * * % %* 
JupIcIAL Vinw oF Primary END or MARRIAGE 


A recent decision of Britain’s Lord Chancellor upheld the validity 
of a marriage despite the exclusion of the primary end of marriage, 
alleging as his reason that the bringing of children into the world 
is not the primary end of marriage, but that the solace and satisfac- 
tion of man is. This reason was emphatically rejected by His 
Eminence, Bernard Cardinal Griffin, Archbishop of Westminster. 
His stand was commended by the Anglican Church Times. 
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SocIALIZED MEDICINE IN BRITAIN 


The Health Service Act, to become effective in Britain on June 5, 
provides that the government shall buy out all individual practices 
ata cost of $264,000,000; physicians would then receive a basic 
State salary and would be directed and controlled by the State as 
civil servants. 


% * * * * 


ANTI-CLERICAL PRESS IN ITALY 


The anti-clerical papers Il Mercante and Il Pollo have ceased 
publication. Don Basilio, the only remaining anti-clerical paper, 
sells only 100,000 copies an issue as compared with 270,000 a year 
ago. 


* * * * = 


PAROCHIAL SCHOOLS IN FRANCE 


Increased taxes and wages threaten to force the closing of many 
Catholic schools in France, it was stressed at a meeting of the 
French Hierarchy in Paris. The French Assembly has refused to 
assist church schools and the impoverished population cannot meet 
the expenses. Most of France’s thirteen thousand non-State schools 
are Catholic; they are attended by twelve million pupils and fifty- 
eight thousand teachers are employed in them. 


* * * * ¥* 


Statp A1ip TO THE UNIVERSITY OF NIJMEGEN 


By a vote of eighty-eight to eight the second Chamber of the Par- 
liament of the Netherlands passed a bill granting to the Catholic 
University of Nijmegen and the Catholic Higher Institute of Eco- 
nomics the same financial benefits as those enjoyed in the State uni- 
versities of Holland. 


* * * * * 


CONTRACEPTIVES IN SovisT GERMANY 


The Communist-dominated German administration in the Soviet 
Zone has issued a circular rescinding an order of the Nazi regime 
whereby the production and the sale of contraceptives were pro- 
hibited, saying that the order was based on the damaging result of 
an antiquated morality. 
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Reuicious Instruction In Sovinr GERMANY 


All religious instruction is banned in the public schools of the 
Soviet Zone of occupied Germany, but orders have been issued by 
the Department of Education of Thuringia that morning classes 
must be opened with readings from the books of Lenin or Stalin. 


* * % * * 


* EpucaTion REFORM IN BAvARIA 


His Eminence, Michael Cardinal Faulhaber, speaking in the name 
of the Bishops of Bavaria, in a letter to Bishop Aloisius Muench, 
liaison consultant to the American authorities in Germany, com- 
plained that many of the directives of AMG stand in no relation to 
the aim of re-educating German youth to prevent the rise of new 
danger to world peace, inasmuch as they deal with such problems 
as teacher-training, the status of kindergartens, free tuition and free 
books for children, and that for this reason they constitute an inter- 
ference with German internal affairs and amount to a violation of 
natural law in imposing an educational system on a conquered 
country. He expressed the conviction that the German authorities 
are ready to reform the educational system, to provide equal educa-- 
tional opportunities to all children, and to safeguard the rights of 
parents and of private schools in accord with the terms of the Con- 
cordat between Bavaria and the Holy See. 


* * % * * 


CHRISTIAN DEMOCRACY IN EUROPE 


A congress of democratic leaders from twenty nations met in 
Luxembourg under the auspices of “ Nouvelles Equipes Interna- 
tionales ”, an organization formed in 1946, composed of political 
parties based on Christian democratic principles. Its aim is the 
exchange of ideas, documents and information among European 
statesmen motivated by Christian and democratic ideals. Paul Van 
Zeeland, former Prime Minister of Belgium, is honorary President. 
The German viewpoint was expressed at the congress by Konrad 
Adenauer of Cologne, one of the formost Catholic leaders of the 
Rhineland, who was Mayor of Cologne when Hitler came to power 
in 1933, but was dismissed, persecuted, and imprisoned for his anti- 
Nazism. He denied collective guilt and asserted that the anti-Nazi 
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sections of Germany suffered for their stand. He also claimed that 
Hitler’s success was partially due to forces outside Germany, which 
permitted him to occupy the Rhineland without opposition. 

The conclusions as to the German problem reached at the con- 
gress were these: the right of Germans to a Christian education 
must be upheld; the great nations must help German economy so 
that Germany can aid towards European reconstruction; food ra- 
tions should be increased and the German monetary system stabi- 
lized; the organization of Germany on federal principles is desirable 
since it will further the federation of Europe; Christian Germans 
must intensify their spiritual motives to lead their people away 
from racism and militarism. 


* * * * * 


NATIONALIZATION OF SCHOOLS IN CZECHO-SLOVAKIA 


The Hierarchy of Czecho-Slovakia at a conference, at which 
Archbishop Beran of Prague presided, demanded that Catholic 
schools be exempt from the proposed nationalization of schools. 
The Bishops also deplored the paper restrictions under which an 
insufficient allotment was given to Catholic publications. 


* * * * * 


EXXPROPRIATION IN CZECHO-SLOVAKIA 


Expropriation of Church land holdings in Czecho-Slovakia began 
with the seizure of 16,775 acres of farm lands and forests owned by 
the Prague Premonstratensian Abbey and some 7,500 acres belong- 
ing to the Bishopric of Nitra. The Bishops in an extraordinary ses- 
sion attended by Archbishop Saverio Ritter, Apostolic Internuncio, 
issued a formal statement asserting that the present method of 
expropriation constitutes a breach of the modus vivendi existing 
between Czecho-Slovakia and the Holy See. They demanded that 
the application of the Land Reform Laws be postponed until an 
agreement with the Holy See had been reached; moreover, they 
stressed the economic burdens and the dangers to cultural and 
spiritual values arising from indiscriminate land reform, while 
recognizing the people’s right to agricultural land. 


DECREES AND DECISIONS 269 


\ 


EXPROPRIATION IN HUNGARY 


In Hungary, the government has taken 130,000 acres of Church 
land without compensation, in spite of its promises to make com- 
pensation. This land represents the estates of sixteen bishops. Only 
90,000 acres of it has been distributed to the peasants. 


* * * * * 
STATE DISPLEASURE WITH THE HUNGARIAN PRIMATE 


Government spokesmen officially retracted a charge that His 
Eminence, Cardinal Mindszenty, Primate of Hungary, had returned, 
unopened, correspondence addressed to him by President Zoltan 
Tildy. But a Communist newspaper attacked the Cardinal and the 
Church because the Cardinal was not represented in a delegation 
of other religious leaders who presented New Year’s greetings to 
the President. 


* * * * % 


FREEDOM OF RELIGION IN ROMANIA 


The new Romanian charter states that religious communions are 
free to organize, if their ritual or practice is not contrary to the 
constitution, to public security, or to good morals. It forbids the 
opening or maintaining of any general educational institution by a 
religious group, permitting only special schools for the preparation 
of their cultural personnel, and these under State control. 


* * *% * *% 
Civit MARRIAGE IN POLAND 


Annoyance at the widespread disregard of the law requiring civil 
marriage, the Polish Parliament is considering a bill imposing fines 
of from twelve dollars to five hundred dollars on the priest officiat- 
ing at a religious ceremony and on the couple, if they have not 
previously gone through a civil marriage ceremony. 


% * * * * 
DEPORTATION IN YUGOSLAVIA 


The agricultural re-colonization program in Yugoslavia adopted 
for Bosnia and Herzegovina provides for the uprooting of entire 
Croatian villages from land which they have owned for centuries 
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and for their resettlement without churches or priests in areas where 
the population consists mostly of Orthodox schismatics. 


* % * * * 


EDUCATION IN JAPAN 


The Ministry of Education in Tokyo released an official textbook, 
History of the West, which was rationalistic and evolutionary, at- 
tacking Christianity, arguing that it is impossible to accept what 
the Gospel says about the birth of Jesus, about His miracles and 
about His Resurrection, attributing the rise of Christianity to 
politics, and insisting that the Renaissance was a period when man 
was able to see through the deception of priests who, in the Name of 
God, had obstructed all healthy knowledge and judgment. Report- 
ing on this textbook to Representative John W. McCormack, Gen- 
eral Douglas MacArthur stated that its errors had been deleted 
shortly after its first release and assured him that in the future all 
materials touching religion would be submitted to an interdenomina- 
tional board of army chaplains. 

Catholic educators have criticized the Japanese Minister of Edu- 
cation’s new manual for the government of schools as a flagrant 
violation of the post-war Japanese constitution and as an attempt 
to confirm Shintoism and Buddhism as national religions. The con- 
stitution provides that the State and its organs shall refrain from 
religious education or any other related activity. 

The Ministry of Education has approved the Sacred Heart 
School for Girls, one of the five colleges approved for the education 
of women. Previously women were educated only as far as teach- 
ers’ schools. 


ScHOOLS IN CoMMUNISTIC CHINA 


Of five hundred fifty-three schools formerly conducted in seven- 
teen dioceses in Communist-occupied China, only nine remain, ac- 
cording to Rev. Richard Arens, 8.V.D., of the Fu Jen, Peiping, Uni- 
versity Staff. 
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CATHOLIC OFFICIALS IN PAKISTAN 


Several Catholics have been appointed to high offices in the 
Pakistan civil service: a Catholic has been made deputy registrar 
of trade marks, and another has been named senior airdrome officer 
at Karachi. 


* * * * * 


RESTRICTION OF CONVERSIONS IN INDIA 


The Jubbulpore Catholic Association has appealed to the Gov- 
ernor General of the Central Provinces and the Province of Berar 
to veto legislation passed by Parliament restricting conversions, said 
to be aimed at the abduction of women and their forcible conversion. 


* * * % % 


State Arp To ScHOOLS IN CEYLON 


New legislation in Ceylon, recently raised to Dominion status, ten 
per cent of whose population of six million is Catholic, provides for 
government support of Catholic schools but stipulates that such 
schools can enroll only Catholics. There is an archdiocese in Cey- 
lon, five dioceses, three hundred eighty priests and thirteen hundred 


Sisters. 
* rd * * * 


RATIO OF CATHOLICS IN SERVICES 


According to statistics of NCCS, four million of the seventeen 
million in the armed forces in World War II were Catholics. These 
figures are based on sixty-five per cent returns from dioceses and 
archdioceses from September 1940 to March 1947. 


% % * % % 


Rev. Dr. Jose Servelion Correa y Sosa, was made a Domestic Prelate on 
November 21, 1947. He was ordained in 1890. 

Dr. Correa is Dean of the Cathedral of Merida (Yucatan, Mexico) and re- 
ceived the Doctorate in Canon Law at The Catholic University of America in 
1927. Congratulations and ad multos annos. 


Book Reviews 


A MANUAL OF CANON LAW by Rev. Matthew Ramstein, 
S.T. Mag., J.U.D. of the Order of Friars Conventual. Terminal 
Printing and Publishing Co., 41 First St., Hoboken, N. J., 1947. 
Pp. vii-747-xviil. 


The author offers this manual primarily for those who desire a 
knowledge of Canon Law suitable for every-day work. This pur- 
pose will be easily obtained for Dr. Ramstein’s work omits no part 
at all of The Code of Canon Law although, as must be the case, 
commentary is necessarily uneven. In a work of this kind little 
criticism should be made of the various parts of the Code selected 
by the author for extended explanation. Points of common occur- 
rence are here discussed in sufficient detail. Laws, for instance, 
relative to pastors are considered at length. 

In addition to the obvious purpose of this manual, the author 
suggests that his extended bibliography can be of use to students 
who aspire to more than a working knowledge of Canon Law. Un- 
fortunately in this matter the manual is less useful than the author 
believes. The reason for this is the selection of books and articles 
mostly in English. Advanced students in Canon Law need to go 
beyond the vernacular to acquire a relatively complete historical 
and practical knowledge of Canon Law. 

Several items in this manual should be commended. First, 
there is much information useful in corresponding with the Congre- 
gations of the Holy See. Next there is a very clear analysis of 
the relationships between the Roman Pontiff and his assistants in 
and outside of Rome. The same clear analysis is found relative 
to the Bishop and his assistants. The author is likewise to be 
praised for his clear concept of suppletory law in applying it to 
offices in non-exempt religious communities. Commendation should 
likewise be given for the synthesis of the titles on rescripts, priv- 
ileges and dispensations. Too many commentators are not suffi- 
ciently persuaded of the force of canon 62. 

Some inaccuracies are, of course, almost inevitable in manuals. 
For instance, it is not necessary, as the author maintains, that use- 
ful time be expressly mentioned in the law. This kind of time can 
be deduced from the context of the law. Another inaccuracy is the 
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disposition to consider the terms Archbishop and Metropolitan 
always as convertible. There are laws in which these terms are 
not convertible. 

There are two points of practical importance where many will 
differ with the author’s opinion. First, many will not agree with 
the author that a pastor’s salary should be so fixed that it will not 
suffice unless stole fees are added. Secondly, canonists and moral- 
ists will not all support the author in the rules he offers regarding 
the use of epikeia. While it must be admitted that epikeia is 
usually a matter of the internal forum, it is not necessarily re- 
stricted to that forum. Again, at least in probabilism, individual 
judgment regarding epikeia can be made without reference to a 
Superior with dispensing faculties. Dr. Ramstein says this can- 
not be done. Similarly, the author demands a declaration from 
a confessor if one believes he is exempt from a law. The reviewer 
thinks that such declaration while useful to avoid self-deception 
is not necessary where an honest judgment is involved. 

The appendices to this work contain the faculties of the Amer- 
ican Bishops and the faculties of the Apostolic Delegate. The 
index is well constructed and will be serviceable. All in all this 
manual is better than most of its kind and, if purchased, will be 
of considerable and perhaps daily use. 

EpWARD ROELKER. 


LE CHIESE RICETTIZIE NEL DIRITTO CANONICO E 
CIVILE DALLE ORIGINI AI GIORNI NOSTRI by Fiorenzo 
Romita. Il Monitore Ecclesiastico, Roma, Via XXIV Maggio, 

, 10, 1947. Pp. 252. 


This book is welcome for at least two reasons. First and foremost 
it deals with a subject which is practically unknown to many stu- 
dents of Canon Law. Secondly, it offers an example of careful and 
detailed research. Other reasons could readily be advanced, but 
readers of this book can easily supply them. 

The purpose of this book is to study the origin, development and 
present condition of le chiese ricettizie (ecclesiae receptitiae). 
This type of church is for all practical purposes unknown in the 
United States. It is, however, of some consequence in southern 
Italy and in parts of Spain. Canonists should not be without some 
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knowledge of this for it offers considerable matter to be studied 
along with the laws on benefices, offices and jurisdiction. The 
establishment of an office which closely resembles a benefice and 
the exercise of common jurisdiction are well illustrated in this type 
of church. 

The author admits that, due to the lack of documents, it is im- 
possible to say exactly when le chiese ricettizie first made their 
appearance. The juridic origin, however, of these churches can 
be deduced with some degree of accuracy. Romita does not favor 
either Gatta’s explanation as derived from the presbytertwm or 
Stutz’s contention that the patrimonial church was their origin. 
The author is inclined to believe that these churches owe their origin 
to the juridic renascence before the Council of Trent when the 
political equality in the Communes developed a counterpart in 
ecclesiastical discipline. This opinion is supported by the out- 
standing features of these churches for in them was found not only 
the collegiate exercise of the care of souls but also a definite 
determination who could become members of this type of church. 
Another feature to be stressed was the manner in which each 
member was remunerated. 

The author writes clearly and at length on the discussions be- 
tween the Holy See and the Kingdom of Naples relative to ap- 
pointments to vacant posts in these churches. Reform is also dis- 
cussed and suitable space is given to their civil suppression. 

Of more immediate value is the discussion on the relationship 
between these churches and The Code of Canon Law. Most of 
the opinions of the author can be accepted. The reviewer, how- 
ever, believes that the author misconstrues the force of canon 5 
in regard to the toleration of custom (p. 219). Another point of 
criticism can be made in regard to the division of these churches. 
They are not strictly parish churches but the author maintains 
they can be divided according to canon 1427, §1 (p. 233). An- 
alogical reasons at most can be advanced for the use of this canon. 

The author concludes his work with suggestions regarding the 
government of these churches. Suggested principally are written 
statutes as demanded of their own subjects by the Provincial 
Council of Benevento in 1927 and by the Plenary Council of Apulia 
in 1928. The author does not favor the modification of these 
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churches so that they may become collegiate churches. He does, 
however, favor the suggestion that they be returned to their original 
status in which a college of priests exercised the care of souls. 


Several appendices are offered. The Brief Impensa of Pope Pius 
VII is printed in full. This was the document which stabilized 
le chiese ricettizie. Texts of model statutes are suggested. The 
index considers persons and places. There is no other index but 
a well-constructed table of contents partly supplies this deficiency. 
The bibliography is sufficient and the sources contain references to 
apposite decisions of the Sacred Congregation of the Council. 


EDWARD ROELKER. 


BROADCAST OF THE MASS IN MEXICO 


A fine of about two thousand dollars imposed on Radio Network XEW by 
the General Office of Communications for broadcasting a sermon and liturg- 
ical parts of the Mass from the Cathedral of Tepeyac during the Guadalupan 
festivities in December 1947 has been revoked by the Minister of Communi- 
cations and Public Works, who said that evidence showed the broadcasts did 
not threaten the security of the nation, did not endanger peace and public 
order, did not attack the government or personal interests, and did not serve 
as an inducement to crime. Other stations had omitted the portions that 
caused XEW to be fined. In a note to XEW, the Department of Communi- 
cations and Public Works ordered it to change its program “The Lives of the 
Saints” to read “Exemplary Lives”, and to include sketches of non-saints. 
In contrast, President Miguel Aleman has presented a statue of St. Michael ~ 
to Los Mangos in fulfillment of a promise of his father. 


. 


Chronicle 


GENERAL 


The Sacred Congregation for the Oriental Church has established two new 
Apostolic Exarchates in Canada for the Ruthenians of the Byzantine Rite, 
numbering about three hundred thousand, mostly from the Western Ukraine. 
They were previously subject to Bishop Basil Vladimir Ladyka, OS.B.M., of 
Winnipeg, who has been named Exarch of Central Canada. Bishop Nicholas 
Savaryn, O.S.B.M., formerly Auxiliary of Bishop Ladyka, has been named 
Exarch of Western Canada, with his See in Edmonton; and Bishop Isidor 
Borecky, of Eastern Canada, with his See in Toronto. 

* * ~ * * 


A new Apostolic Delegation has been created in Jerusalem for Jerusalem, 
Palestine, Trans-Jordan and the Island of Cyprus, formerly subject to the 
Papal Internunciature in Cairo. Most Rev. Archbishop Gustavo Testa has 
been named Apostolic Delegate there. 

* * * * * 


The Most Reverend Apostolic Delegate and representatives of twenty 
countries attended the solemn Mass celebrated in honor of the ninth anni- 
versary of the coronation of our Holy Father by Rt. Rev. Msgr. John J. 
Reilly in the Shrine of the Immaculate Conception, Washington, D. C., on 
March 12. The sermon was preached by Most Rev. Henry T. Klonowski, 
D.D., Auxiliary Bishop of Scranton. 

* * * * * 

On February 26, our Holy Father attended in St. Peter’s Basilica the funeral 
and pronounced final absolution over the body of the late Cardinal Granito 
Pignatelli di Belmonte, Dean of the Sacred College of Cardinals. The Pon- 
tifical Requiem Mass was celebrated by His Eminence, Federico Cardinal 
Tedeschini, Archpriest of St. Peter’s. The new Dean of the Sacred College 
is His Eminence, Francesco Cardinal Marchetti-Selvaggiani; but because of 
his illness the acting Dean is His Eminence, Eugene Cardinal Tisserant. 

* * * * * 


On Ash Wednesday our Holy Father delivered a radio appeal to the children 
of the United States in the name of children in stricken areas of the world. 
The appeal was concluded with the Apostolic Benediction. 

* * * * * 


Most Rey. William Godfrey, Apostolic Delegate to Great Britain, addressing 
the British Catholic Committee for Relief Abroad, stated that by the end of 
1947, our Holy Father had given twenty-eight million dollars in aid to the 
suffering throughout the world; to Austria, France, and Romania alone, ninety 
thousand aid parcels, totaling six and a half million pounds in weight. 
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Most Rev. Paolo Giobbe, Papal Internuncio to the Netherlands, announced 


that our Holy Father sent $10,182 to be used for gifts for needy Dutch 
children, 


* * * * * 


Our Holy Father was the recipient of the Grand Medal of the French 
Language conferred on him by the unanimous vote of the French Academy 
for proficiency in French. 


* * * * * 
A hospitality house for bishops making ad limina visits and for other 
pilgrims has been begun on Vatican land. 
* * * * * 
Robert Despradel has presented his credentials to our Holy Father as Am- 
bassador from the Dominican Republic. 
* * * * * 
Romania’s chargé d’affaires at Vatican City resigned his post following news 
of the resignation of King Mihai. 
* * * * * 
Most Rey. Antonio Arata, Assessor of the Sacred Congregation for the 


Oriental Church, has made a two-months’ tour of inspection of Syria, Lebanon, 
Iraq, and Palestine. 


* * * * * 
His Eminence, Joseph Ernest Van Roey, Archbishop of Malines and Primate 
of Belgium, was made a member of the Royal Flemish Academy of Science 


in a ceremony attended by Queen Mother Elizabeth and members of the 
diplomatic corps. 
* * * * * 
The Most Reverend Apostolic Delegate presided at Church Unity Octave 
Services in the Shrine of Immaculate Conception, Washington, D. C., on 


January 20. The sermon was delivered by Rt. Rev. Msgr. Patrick J. Mc- 
Cormick, Ph.D., Rector of The Catholic University of America. 


* * * * * 

The annual “Red” Mass was celebrated on January 25 in the Shrine of the 
Immaculate Conception, Washington, D. C., by Rev. Thomas O. Martin, 
S.T.D., J.C.D. The sermon was preached by Most Rev. Raymond A. Kearney, 
S.T.D., J.C.D., Auxiliary of Brooklyn. 


* * * * * 
Most Rev. Michael J. O’Doherty, D.D., Archbishop of Manila, has cele- 
brated the golden jubilee of his ordination. 
* * * * * 


The National Catholic Educational Association held its forty-fifth annual 
meeting in San Francisco from March 31 to April 2. 
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The American Catholic Philosophical Association held its twenty-second 
annual meeting in St. Louis in December. Dr. Vernon J. Bourke, of St. Louis 
University, was elected President for the ensuing year. 

* * * * 


The sixteenth annual convention of the National Catholic Conference on 
Family Life was held in Hartford, March 8-10. 
* * x * *x 


The twentieth annual conference of the Catholic Association for Inter- 
national Peace was held in Washington, D. C., March 29-30. 


* * * * * 


The ninth annual convention of the American Catholic Sociological Society 
met at St. Louis University, January 30-February 1. Franz Mueller, of the 
College of St. Thomas, St. Paul, Minnesota, was elected President. 

* * * * * 


The Catholic Economic Association met at Loyola University, Chicago, 
December 27. The general topic of discussion was “Social Legislation and 
Christian Ethics”. Rev. Edward Killeen, O. Praem., was elected President. 


* * * * * 


The tenth annual conference on Eastern Rites and Liturgies was held at 
Fordham University, March 12-13. Pontifical Mass was celebrated in St. 
Patrick’s Cathedral by Most Rev. Daniel Ivancho, D.D., Coadjutor of the 
Pittsburgh Greek Rite Diocese. 

* * * * * 


A natural law institute was held at the University of Notre Dame, Decem- 
ber 12-13. 
* * * * * 


A convention of the National Catholic Musie Educators’ Association met in 
Dubuque from April 6 to April 22, in conjunction with the Musie Educators’ 
National Conference. 

* * * * * 


The American Benedictine Academy was formed at a meeting in Chicago of 
representatives of seventeen abbeys and priories in the United States. Its 
purpose is to stimulate and promote the activities and the interests of the 
American Benedictines and to cultivate and transmit the best traditions of 
Benedictine life and scholarship. Rt. Rev. Mark Braun, OS.B., D.D., of St. 
Gregory’s Abbey, Shawnee, Oklahoma, was made Abbot Protector, and Rt. 
Rev. Bonaventure Schwinn, O.S.B., D.D., of St. Benedict’s Abbey, Atchison, 
Kansas, was made editor of the Academy’s yearly publication. 


* * * * * 


An International Catholic Bureau for the Aid of Children was formed by 
delegates from Italy, Belgium, Holland, Canada, Czecho-Slovakia, Portugal, 
and Switzerland to care for the 230,000,000 destitute children in the world, 
of whom 100,000 do not know their parents. 
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On December 18, Most Rev. Thomas M. O'Leary, D.D., Bishop of Spring- 

field, celebrated the golden jubilee of his ordination. 
* * * * * 

Hotel Dieu, Catholic hospital of Beaumont, Texas, operated by the Sisters 
of Charity of the Incarnate Word, celebrated its fiftieth anniversary with a 
week of observance. A Pontifical Mass of Thanksgiving was celebrated by 
Most Rev. Christopher E. Byrne, D.D., Bishop of Galveston. 

* * * * * 

His Eminence, Cardinal Pierre Petit de Julleville, Archbishop of Rouen, 
died at the age of 71. 

* * * * * 

Most Rev. Maurilio Silvani, Papal Internuncio to Austria, died in Vienna 
at the age of 65. 

* * * * * 

On February 1, Most Rev. Francis C. Kelley, D.D., Bishop of Oklahoma 
City-Tulsa, died at the age of 77. The Pontifical Requiem Mass was cele- 
brated by Most Rev. Eugene J. McGuinness, D.D., Coadjutor of Oklahoma 
City-Tulsa. The sermon was preached by Most Rev. Robert E. Lucey, D.D., 
Archbishop of San Antonio. 

* * * * * 

On March 11, Most Rev. John J. Lawler, D.D., Bishop of Rapid City, died 
at the age of 85. The Pontifical Requiem Mass was celebrated by Most Rev. 
William T. McCarty, C.SS.R., D.D., who succeeds Bishop Lawler. 

* * * * * 

Most Rev. Konrad Groeber, D.D., Archbishop of Freiburg, was buried after 
a Pontifical Mass of Requiem, celebrated by His Eminence, Joseph Cardinal 
Frings, Archbishop of Cologne. 

* * * * * 
Most Rev. Joseph Maria Tissier, Bishop of Chalons, died at the age of 90 
after serving as Ordinary thirty-five years. 
* * * * * 
Most Rev. Honore Coppieters, Bishop of Ghent, died at the age of 73. 
* * * * * 

Pontifical Requiem Mass for the funeral of Rt. Rev. William F. Bergan, 
Chancellor of the Diocese of Rochester, was celebrated by Most Rev. Walter 
A. Foery, D.D., Bishop of Syracuse. The sermon was preached by Most Rey. 
James E. Kearney, D.D., Bishop of Rochester. 

x * x * * 

Rt. Rev. James H. Cotter, of the Diocese of Steubenville, died at the age 
of 90. 

* * * x %% 

Rev. Henry de la Chapelle, S.M., former Provincial of the Marists, died at 
the novitiate at Prince Bay, Staten Island, at the age of 80. 
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Rev. August Frisch, S.M., first president of Chaminade College, died in 
St. Louis at the age of 84. 


eR, Bee, a ey Ox 
DIGNITIES 


The honorary degree of Doctor of Theology from the University of Louvain 
was received by Their Eminences, Francis Cardinal ———— Bernard Cardi- 
nal Griffin, and Jon Cardinal de Jong. 

* * * * a 


On January 14, in St. Patrick’s Cathedral, New York City, Most Rev. 
Patrick A. O’Boyle, D.D., was consecrated first Archbishop of Washington 
by His Eminence, Francis Cardinal Spellman. The co-consecrators were Most 
Rev. John M. McNamara, D.D., Auxiliary of Washington, and Most Rev. 
Henry T. Klonowski, D.D., Auxiliary of Scranton. The sermon was preached 
by Most Rev. Bryan J. McEntegart, D.D., Bishop of Ogdensburg. On Janu- 
ary 21, Archbishop O’Boyle was installed in St. Matthew’s Cathedral, Wash- 
ington, D. C., by the Most Rev. Apostolic Delegate. 

* * * * * 

On February 24, Most Rev. Francis P. Keough, D.D., was installed Arch- 
bishop of Baltimore by the Most Rev. Apostolic Delegate in the Basilica of 
the Assumption of the Blessed Virgin, Baltimore. The sermon was preached 
hy Most Rev. Matthew F. Brady, D.D., Bishop of Manchester. 

* * * * * 


Most Rev. Francis P. Keough, D.D., has been appointed Episcopal Chair- 
man of the Education Department of the National Catholic Welfare Confer- 
ence, succeeding the late Most Rev. James H. Ryan. 

eo ee * * 


On March 19, His Eminence, Francis Cardinal Spellman installed as Arch- 
bishop of Los Angeles, Most Rev. J. Francis A. McIntyre, D.D. The Pontifical 
Mass was celebrated by Most Rev. Timothy Manning, D.D., Auxiliary of Los 
Angeles. The sermon was preached by Most Rev. Joseph T. MeGucken, D.D., 
also Auxiliary of Los Angeles. 

* * * * * 


On March 31, the Most Rev. Apostolic Delegate installed in St. Cecilia’s 
Cathedral as Archbishop of Omaha, Most Rev. Gerald T. Bergan, D.D. The 
sermon was preached by Most Rev. ea P. Rohlman, D.D., Archbishop of 
Dubuque. 

* x * * * 


On January 29, Most Rev. Albert R. Zuroweste, D.D., Bishop of Belleville, 
was consecrated in St. Peter’s Cathedral, Belleville, by Most Rev. Joseph H. 
Schlarman, D.D., Bishop of. Peoria. The co-consecrators were Most Rev. 
Joseph M. Mueller, D.D., Coadjutor of Sioux City, and Most Rev. John P. 
Cody, D.D., Auxiliary of St, Louis. The sermon was preached by Most Rev. 
James A. Griffin, D.D., Bishop of Springfield. 
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On February 25 Most Rev. W. J. Nold, D.D., was. consecrated Auxiliary 
Bishop of Galveston in Sacred Heart Cathedral, Dallas, by Most Rev. Joseph 
P. Lynch, D.D., Bishop of Dallas. The co-consecrators were Most Rev. 
Christopher E. Byrne, D.D., Bishop of Galveston, and Most Rev. Augustine 
Danglmayr, D.D., Auxiliary of Dallas. The sermon was preached by Most 
Rev. Raymond A. Kearney, D.D., Auxiliary of Brooklyn. 

* * * * * 

On April 14 Most Rev. Louis J. Reicher, D.D., was consecrated first Bishop 
of Austin in St. Mary’s Cathedral, Galveston, by Most Rev. Christopher E. 
Byrne, D.D., Bishop of Galveston. The co-consecrators were Most Rev. 
Joseph H. Albers, D.D., Bishop of Lansing, and Most Rev. Mariano S. Garriga, 
D.D., Coadjutor of Corpus Christi. 


* * * * * 


Most Rev. Thomas A. Connolly, D.D., has been named Coadjutor with the 
right of succession to Most Rev. Gerald Shaughnessy, S.M., D.D., Bishop of 
Spokane. ; 

* * * * ok 

Most Rev. Edward C. Daly, O.P., D.D., has been named Bishop of Des 
Moines. 

* * * * * 

Most Rev. John Francis Dearden, D.D., has been named Titular Bishop of 
Sarepta and Coadjutor with the right of succession to Most Rev. Hugh C. 
Boyle, D.D., Bishop of Pittsburgh. 

‘ * * * * * 

Most Rev. Leo J. Steck, D.D., has been named Titular Bishop of Ilium and 

Auxiliary to Most Rev. Duane G. Hunt, D.D., Bishop of Salt Lake City. 
* * * * * 

Most Rev. Leo F. Fahey, D.D., has been named Titular Bishop of Ipsus 
and Coadjutor with the right of succession to Most Rev. Joseph F. McGrath, 
D.D., Bishop of Baker City. 

* * * * * 

On April 5, Most Rev. Francis D. Gleeson, $.J., D.D., named Titular Bishop 
of Cotenna and Vicar Apostolic of Alaska, was consecrated in St. Aloysius 
Church, Spokane, by Most Rev. Edward D. Howard, D.D., Archbishop of 
Portland. 

* * x * * 

Most Rev. John A. Floersh, D.D., Archbishop of Louisville, was given one 
of the bronze medallions awarded by the University of Louisville to persons 
who have contributed to the development of the University. 

* * * * * 

Most Rev. Francis J. Haas, D.D., Bishop of Grand Rapids, has been ap- 
pointed a member of the executive committee for the National Health 
Assembly to meet in Washington, D. C., May 1-4. 
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Most Rev. John M. McNamara, D.D., Auxiliary and Vicar General of Wash- 
ington, has been named Assistant at the Papal Throne. 


* * * * * 
Most Rev. Lawrence J. Shehan, D.D., has been named Vicar General of the 
Archdiocese of Baltimore. 
* * * * * 
Most Rev. John J. Wright, D.D., Auxiliary of Boston, has received the 
honorary degree of Doctor of Laws from Boston College. 
* * * * * . 
Most Rev. Michael C. O’Neil, D.D., who was a private in World War I and 


who, at his retirement in 1946, was principal Catholic chaplain of the Canadian 
Army, has been appointed Archbishop of Regina. 


* * * * * 


Bishop Marcus Khouzam, of the Coptic Rite Diocese of Thebes, has been 
named Coptic Rite Patriarch of Alexandria. 


* * * * * 


Rev. George Biskup, of the Archdiocese of Dubuque, has been named a 
minutante of the Sacred Congregation for the Oriental Church. 


* * * * * 


Rev. John E. Steinmueller, Professor of Sacred Scripture and Hebrew at the 
Immaculate Conception Seminary, Brooklyn, has been named a Consultor of 
the Pontifical Biblical Commission. 


* * * * * 


Rt. Rev. Msgr. Patrick J. Geehan, Vicar General of the Archdiocese of San 
Antonio, has been made a Protonotary Apostolic. 


* * * * * 


Rt. Rev. James P. Murray, Vicar General of the Archdiocese of St. Louis, 
has been made a Protonotary Apostolic. 


* * * * * 


The following have been made Domestic Prelates: Rt. Rev. Msgrs. Peter 
Kruz, of the Archdiocese of Newark; John H. Anderson and Francis M. 
O’Shea, of the Diocese of Hartford; Leslie V. Barnes, of the Diocese of 
Lincoln; James F. Byrnes, Walter H. Royer, and Francis J. McCormack, 
of the Diocese of Mobile; and Alfred J. Heinrich, Andrew A. Prokop, Alfred 
J. Manning, Leo Schwindlein, William S. Nash, John H. Lenz, Maurice J. 
Casey, James M. Eischen, Owen L. Gallagher, Stephen Begalla, Francis J. 
Lavery, Louis 8. Kazmirski, Walter B. Martin, and John L. Bardon, of the 
Diocese of Youngstown. 


* * * * * 


The following have been made Privy Chamberlains of His Holiness: Very 
Rev. Msgrs. Anthony A. Esswein and William J. Drumm, of the Archdiocese 
of St. Louis. 
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Rt. Rev. Msgr. Ferdinand Vaudry, Rector of Laval University, has received 

France’s highest honor, the Cross of the Legion of Honor. 
* * * * * 

Rt. Rev. Msgr. Edward R. Gaffney has been named Vicar General of the 
Archdiocese of New York. Rt. Rev. Msgr. Walter R. Kellenberg and Very 
Rev. Msgr. John J. Maguire have been named Chancellors. 

+ * & * * 

Rt. Rev. Msgr. Christopher J. Weldon has been named executive director 

of Catholic Charities in the Archdiocese of New York. 
* * * * * 
Rt. Rev. Msgr. William J. Teurlings has been named Vicar General of the 
Diocese of Lafayette, Louisiana. 
* * * x * 
Very Rev. Sylvester D. Luby has been named President of Loras College. 
* * * * * 

Rev. Dr. Joseph E. Schieder, of Buffalo, has been named Director of the 

Youth Department of the National Catholic Welfare Conference. 
* * * * * 

Most Rev. Emmanuel Suarez, O.P., 8.T.M., J.C.D., Master General of the 
Dominicans, received the honorary degree of Doctor of Laws from The Catho- 
lic University of America and from De Paul University. 

* * he ee * 

Rt. Rev. John L. Llabres, C.R., has been re-elected Superior General of the 
Theatine Fathers. 

* * * * * 

Rev. Alfred Richard, W.F., has been named first Provincial of the White 
Fathers in the United States. 

* * rs * 

Very Rev. Robert Hunter, 8.V.D., has been named Provincial of the Society 
of the Divine Word’s eastern province, succeeding Very Rev. Francis B. 
Humel, §.V.D., recently chosen Consultor General. 

* * * * * 

Very Rev. Adolph Schmitt, C.M.M., has been appointed American Pro- 

vincial of the Congregation of the Mariannhill Missionaries. 
* * * * * 

Very Rev. Joseph Bolzan, P.SS.C., has been named Provincial of the Pious 
Society of the Missionaries of St. Charles Borromeo for the Western Province 
of Chicago. 

* * * * * 

Very Rev. John J. Sullivan, T.O.R., has been named Minister Provincial 
of the Sacred Heart Province of the Third Order Regular. Very Rev. John 
P. M. Doyle, T.O.R., has received from the Holy See the degree of Master of 
Sacred Theology. 
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- The Dutch Government has designated as officer of the Order of Orange- 
Nassau for meritorious relief work among the people of the Netherlands the 
following former or present officials of the National Catholic Welfare Con- 
ference’s War Relief Services: Most Rev. Patrick A. O’Boyle, D.D., Arch- 
bishop of Washington; Rt. Rev. Edward E. Swanstrom; Rt. Rev. John P. 
Boland; Edward M. O’Connor and Edward C. Harold. 


+k Re Doe 
The Papal medal Pro Ecclesia et Pontifice has been awarded to Rev. 


Leonardo Quaglia, P.S.S.C., of New Haven, former Provincial of the Eastern 
Province of the Pious Society of the Missionaries of St. Charles Borromeo. 


Fide ogh dears * 
The decoration of Commander of the Order of St. Sylvester was presented 


to John B. McCloskey in recognition of work done in France for the National 
Catholic Welfare Conference’s War Relief Services. 


* * * = ~ 
The following have been named Knights Commander of the Equestrian 
Order of the Holy Sepulchre: Most Rev. John J. Wright, D.D., Auxiliary of 


Boston; G. Howland Shaw, of Washington, D. C.; and Hugh Gibson, Pierre 
Cartier, Thomas J. Ross, and Thomas J. Walsh, of New York City. 


a) ed, pk eee 
Dr. E. J. Curran, eye specialist at the University of Kansas Medical School 


for thirty-two years, has been named a Knight of the Equestrian Order of the 
Holy Sepulchre. 


* s * * * 
The following have been named Knights of the Order of St. Gregory the 


Great: Dr. Joseph A. Girouard, James L. McGovern, and Dr. Bronislaw L. 
Smykowski, of the Diocese of Hartford. 


* * * * * 


James P. Hayes, of the Diocese of Providence, has been named a Knight 
of Malta. 


TPS ES eyo 
Mrs. Robert L. Hoguet has been named to a Dame Commandership in the 
Order of the Holy Sepulchre. 
ik ae Yes ae: 
Lucy M. Genis of Sacramento, staff member of the Superior California 
Register, has been awarded the medal Pro Ecclesia et Pontifice. 
ea ee ee oe Ge 
Dr, Jose Ortiz Monasterio, of Loyola University of the South, has been 
awarded by Spain the medal of the Commander of the Order of Isabella for 


his work in ‘keeping alive in the Americas the traditions and the customs of 
Spain. 
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The Laetare Medal has been awarded by Notre Dame University to Frank 
C. Walker, former Postmaster General. 


* * * * * 


The 1947 Catholic Action Medal has been awarded by St. Bonaventure’s 
College to Clement Lane of Chicago. 


* * * * * 


The 1948 Vercelli Medal has been awarded by the Holy Name Society to 
Rudolph W. Hoogstraet, President of the St. Louis Archdiocesan Holy Name 
Society. 

* * * * &* 


Professor Francis A. Arlinghaus, of the University of Detroit, was named 
President of the American Catholic Historical Association at its twenty-eighth 
annual meeting held in Cleveland concurrently with the convention of the 
American Historical Association. 

* * oe * 


Rev. Thomas B. Falls, S.T.D., Ph.D., has been elected President of the 
American Catholic Historical Society. 


* * * * * 


Louis F. Buckley, of the Social Security Administration, has been elected 
President of the Catholic Conference on Industrial Problems. 


*x * * * * 


THE RICCOBONO SEMINAR OF ROMAN LAW IN AMERICA 


I. Date: January 30, 1948. 

Author: Nils B. Skavang, LL.B. (University of Oslo), author of numerous 
law articles on Scandinavian law. 

Title: “The Influence of Roman Law upon Scandinavian Law ”. 

Abstract: A discussion of the origin of Scandinavian culture and of its legal 
system; of the relation of both to Germanic culture; of the influence of 
Roman law upon Scandinavian law; and of the present status of Scandinavian 
law. 


II. Date: February 25, 1948. 

Author: Rev. Thomas O. Martin, S.T.D., J.C.D., LL.B. 

Title: “ A Curious Parallel: D (48.19) 5 and Matthew XIII, 29.” 

Abstract: The Gloss in the Digest points to the concordance between the 
quotation from Ulpian and a fragment of St. Jerome’s commentary on the 
text from Matthew (reproduced in c. 22, C. XI, q. 3 of the Decree of Gratian). 
The paper discussed whether the compilers of the Digest, familiar either with 
the commentary or only with the text of the Gospel, interpolated D (48.19) 5. 


Ill. Date: March 22, 1948. 

Author: A. Arthur Schiller, author of numerous works on Roman law. 

Title: “The Jurists and the Prefects of the City of Rome”. 

Abstract: The paper discussed the relation of the imperial prefects of Rome 
and of their judicial decisions to the introduction of the extraordinary proce- 
dure and the place enjoyed by the responsa of the jurisconsults in relation to 
the decisions of the prefects. 
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